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APPELLEE’S STATEMENT 
OF QUESTIONS PRESENTED 


In the opinion of Appellee, the questions presented by 
this appeal are as follows: 

1. Did the Court properly direct a verdict in a suit 
upon a mercantile open stock burglary insurance policy 
where plaintiffs failed to establish the felonious abstraction 
of property from their premises by reason of the felonious 
entry upon same by someone using actual force and violence 
at a time when the premises were not open for business leav¬ 
ing behind visible marks upon the exterior of the premises at 
the place of such entry by tools? 

Another question is: 

2. Did the Court properly direct a verdict when the 
records kept by plaintiffs did not afford the company a basis 
to accurately determine the quantity and kind of merchandise 
alleged to have been stolen and the value thereof? 

A further question is: 

3. Did the Court properly dir ect a verdict where plain¬ 
tiffs contended a loss occurring over a fourteen month period 
suffered by them at otherwise unknown times and in unknown 
quantities the value of which was arrived at by computations 
of anticipated gross profits percentages as distinguished from 
actual book entries and records? 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In Appellants' Jurisdictional Statement, it is suggested that the 
Court directed a verdict for the appellee at the conclusion of the ap¬ 
pellants' case. The procedure employed by the trial court in this case 
was not quite so limited as such statement would imply. The trial 
judge recognized the existence of two issues as raised by the pleadings 
and the statements of counsel. The case presented first and foremost, 
the question of liability under the policy and then if there was liability, 
an additional question as to the extent of the loss, if any. The appellants 
and appellee consented to the several experts conferring in a room ad¬ 
jacent to the courtroom prior to the receipt of their testimony, as 
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indicated by appellants. While such conference was in progress, the 
appellee offered testimony from a police officer and read into evidence 
the official records of the Police Department which had been produced. 
(J. A. 20, 21) At the conclusion of this testimony and evidence, both 
appellants and appellee had offered all testimony that each side had 
to offer, with the exception of that of the accountants and this was 
agreed to by both appellants and appellee and was understood by the 
Court. (J. A. 44, 45) Thereafter the appellants two experts, the 
witnesses David Boker and Nathan H. Olsham, testified. (J. A. 45-52) 
Appellee did not offer the testimony of its expert witness who was in 
attendance because the Court then indicated that the direction of a 
verdict was in order. (J. A. 52) 

It is suggested by appellants that the windows of an apartment 
located above a store, two doors from the premises of the appellants, 
opened upon a roof of another store which was directly next to the 
premises of the appellants. The witness 1 s testimony referred to, 
appellant Fingerman, simply indicates that the roof of the premises 
of appellants can be seen from the apartment above the store, located 
the distance of two buildings from the appellants' premises. Appellants 
also indicate that the same witness as well as the witness, Rowell, 
indicated that there was no separation between the roofs of the adjoining 
buildings. This is by no means certain from the testimony for the wit¬ 
ness, Rowell, testified that though there was no separation between the 
roof of the adjoining building and appellant's roof that there might be 
an areaway between the roof of the adjoining building and the porch 
of the apartment facing the roof of the building which adjoined the 
appellants' premises. (J.A. 34) 

It is also suggested by appellants that an employee who had proven 
unsatisfactory had been discharged in the Fall of 1952. This seems to 
be an assumption rather than an evidenciary fact for the testimony in¬ 
dicates that the employee referred to was established by the evidence 
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to have been working as of October, 1952 and that some time there¬ 
after, without any time being stated, was in fact discharged. 

In appellant Finger man’s testimony, he described discovery of 
the damaged skylight on Sunday, July 26th and stated that though he 
did not go up on the roof, he did observe from the storage room on 
the second floor looking up to the skylight, that the covering was 
half over the hole. (J. A. 28) He also indicated that from his ob¬ 
servation he could see that someone had lifted up or tom off the 
cover. (J. A. 29). The skylight lid was not lying on the roof away 
from the hole. (J. A. 28) On the same subject, however, the witness, 
Howell, described the hatch cover as being in pieces when he was 
called on the same day and repaired the condition. (J. A. 31) He stated 
that the hatch cover was off of its original place and not fitted over 
the opening. (J. A. 31) This hatch cover was removable from the 
inside by unlocking latches and, of course, could be pried open 
from the outside but the witness indicated that he did not pay much 
attention to the hatch cover so as to be able to indicate what may 
have happened to it. (J. A. 32) 

On September 23, 1953 the appellants submitted to appellee a 
proof of loss form (plaintiff’s exhibit 2, J. A. 8) in which it was indi¬ 
cated that the person previously identified in the testimony of ap¬ 
pellants as the unsatisfactory employee who had been discharged was 
suspected by appellants to be implicated in the loss, then claimed 
under oath to be $7119.46. 

Appellants suggest delivery of certain physical inventories to 
appellee and that appellee failed to return these. The record in this 
case is barren of any notice to produce or demand upon appellee for 
any such documents and, furthermore, it seems apparent that there 
was a complete exchange of auditor’s and accountants’ reports between 
appellants and appellee. In this regard, the report of the accountant, 


Olsham, contains notes and comments on the report of appellee's 
accountant^, Lee, White and Company. (J. A. 13) 

It is stated by appellants that following the completion of certain 
repairs at the inception of the policy period, the liquor storage room 
was satisfactorily locked; on the other hand, appellants' employees 
apparently had free access to the storage room as it was unlocked 
often. (J.A. 38) 

The records of the Metropolitan Police Department (Defendant's 
Exhibits 1 and 2, J.A. 20, 21) reflect an initial report of loss of 
three pints of whiskey as of July 26, 1953 and thereafter on August 18, 
1953 that appellant Paper, reported that according to inventory by 
his accountant May 31 and again July 1, 1953, there was $5900.00 worth 
of whiskey and $1200.00 worth of candy, canned goods and cigarettes 
missing from the store room in the rear of the premises and that 
these goods were taken in unknown quantities at unknown times. 

Appellant, Paper, testified that on accasions following receipt 
of monthly statements from his accountants, Boker-Dick & Co. and 
discussion with them about the report, the accountants would make 
changes in appellants' reports, transferring grocery sales items 
to liquor sales items. (J.A. 41) 

Appellant, Paper, also testified that his recognition of the 
shortage came about as the result of examination of the accountant's 
statement and observation of the stock on hand and he thus concluded 
that there was a difference in the dollar value of the liquor set forth 
on the accountant's statement and that on hand. He could not tell 
by observation the quantity (bottles, cases) or the specific item 
(whiskey, wine) that was missing. (J. A. 42) 
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Appellants inaccurately state that inventories were estimated 
monthly based upon sales and purchases and the opening inventory, 
etc.; appellants' regular auditor and accountant, David Boker, testi¬ 
fied that inventory was taken physically by appellants at least once 
a year on May 30th but that throughout the year for the purpose of 
completing a monthly statement, the accountant estimated the in¬ 
ventory predicated upon the gross profit percentage, which percentage 
does not vary much from year to year but when it does, accountants 
adjust it accordingly. (J. A. 45) In using this method, the gross 
profit percentage, the experience of the prior year is employed in 
order to arrive at the percentage for monthly inventory purposes. 

(J. A. 45) In dealing with the fiscal year ending May, 1953, and in 
attempting to establish a gross profit percentage, it was recognized 
that the gross profit experience for the previous year was incorrect 
and certain allowances and adjustments of the gross profit percentage 
for that preceding year had to be made; further, a different per¬ 
centage for one part of the year was used than for the other part of 
the year in attempting to determine inventory on a monthly basis based 
on the gross profit percentage method. This witness arrived at the 
conclusion that there was a $7800.00 difference between the inventory 
computed solely by the gross profit percentage method and the actual 
inventory. This conclusion was based upon a determination that the 
gross profit percentage for the preceding year was 18.2 but for the 
fiscal year ending May, 1953, the gross profit percentage was 15.2 
and therefore, the above mentioned figure of $7800.00 represented 
the difference in dollars between the 18.2% of profit and the 15.2% of 
profit. (J. A. 46, 47) This gross profit percentage loss could not be 
attributed to any particular item; the computations made by the witness 
would indicate a decline in gross profits in liquor of about $3200.00 so 
he concluded the balance must be in food or, as he figured it out, 
sometimes the sales of liquor were erroneously rang up as food sales. 
The recognition of this difference and the errors in operation caused 
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him to suggest that it would be inaccurate to attempt to state the loss 
first as to liquor and then as to other items. (J. A. 47) The witness 
indicated that it was possible that changing prices or changing volume 
of business can cause a decline in the percentage of profit in the 
business, but further stated that though some variance might occur 
it would not be enough to warrant a decrease in the gross of 3%. 

(J. A. 48, 49) The witness stated that it was hard for him to say from 
the records as to when the loss of inventory began to occur but that 
he could attribute it to a period of fourteen months from June 1, 1952 
through July 31, 1953. (J.A. 49) 

A second accountant, Nathan Olsham, likewise testified and his 
written report was received in evidence. (J.A. 50-52) He indicated 
that the shortage referred to in his report was one in values not in 
merchandise or goods. (J.A. 51-52) In his report he states ft It can 
be established with a reasonable certainty from the books and records 
that an inventory shortage has occurred at some point or points of 
time within the period June 1, 1952 through July 31, 1953. This 
shortage based on a combined gross profit % of 18.226% amounts to 
$8.313.63." 

In this same report the witness indicated that there were un¬ 
doubtedly certain errors. No explanation of these or an effort to 
locate same by either of appellants’ accountants were expressed. 

(J.A. 13) 


SUMMARY OF ARGUMENT 

I. 

The Court properly directed a verdict in favor of appellee as 
appellants had failed to establish the loss of merchandise 
occasioned by burglary as definied in the Mercantile Open 
Stock Burglary Policy. 

Appellants failed in their proof to establish, as required by the 
terms of the contract between the parties: 







(a) Loss of merchandise caused by the felonious abstraction of 
such property from within the premises of appellants by any person 
making felonious entry therein by actual force and violence when the 
premises are not open for business. 

(b) Visible marks made upon the exterior of the premises at the 
place of such entry by tools, explosives, electricity or chemicals. 

Appellants evidence suggests the loss claimed to be the result 
of an "inside job" and as such, specifically excluded under the terms 
of the policy. 


n. 

The insurance policy involved is one of limited coverage, in 
recognition of the moral hazards involved and its terms and 
exclusions are clear and unambiguous . 

The contract of insurance known as the Mercantile Open Stock 
Burglary Policy is not broad form Theft, Robbery, Employee Pilferage 
or Mysterious Disappearance Policy; it is purposely limited and is 
recognized by the Courts as possibly involving a claim where an in¬ 
sured has almost a free opportunity to defraud an insurer; that there 
are definite moral hazards involved and the Courts, therefore, generally 
strictly interpret the policy, its exceptions and exclusions. 


m. 

Appellants attempted proof of loss sustained was confined 
to value of alleged diminished profits percentage-wise and 
not merchandise. The entire proof tendered was speculative 
and showed no more than an inventory shrinkage occurring 
over a fourteen months period. 


The evidence of loss sustained was not submitted from nor 
ascertainable from the books and records of the appellant but rather 
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such evidence was submitted as a matter of expert opinion having its 
foundation, in part, in erroneous entries, records changed to effect 
adjustment to anticipated profits, records which could not show specific 
merchandise losses. The proof was speculative and actually by its 
content creates additional issues under the policy and between the 
parties. 

ARGUMENT 

THE COURT PROPERLY DIRECTED A VERDICT IN 
FAVOR OF APPELLEE AS NO LOSS CAUSED BY 
BURGLARY AND AS DEFINED BY THE POLICY 
WAS ESTABLISHED. 

The initial question for determination in this case is whether 
the evidence submitted in the trial court by Appellants places their 
claimed loss as one within the limited framework of the policy in¬ 
volved herein. Incidentally, to Appellants and every merchant 
engaged in business, additional insurance protection is available 
to cover losses occasioned by theft, mysterious disappearance and 
inventory shrinkages, provided such insurance is secured. The 
coverage afforded under this policy, however, is clearly defined 
in the insuring agreement wherein the company agrees to indemnify 
the insured for all loss of merchandise occasioned by burglary M which 
shall mean the felonious abstraction of such property from within the 
premises, by any person or persons making felonious entry therein 
by actual force and violence when the premises are not open for 
business, of which there shall be visible marks made upon the ex¬ 
terior of the premises at the place of such entry by tools. " **** 

The policy specifically excludes coverage for loss or damage "if the 
insured, any associate in interest, or servant or employee of the in¬ 
sured, is either a principal or an accessory in effecting or attempting 
to effect the burglary." **** The overall evidence in the case is 
actually rather meager. Briefly stated, one of Appellants visited 



the premises on Sunday, July 26, 1953, when this combination liquor 
and grocery store was closed and upon entering a ground floor rear 
storeroom, observed that the trap door in the ceiling was open and 
in looking upward, he noticed a light coming from the second story 
ceiling. Being unaware of any skylight or opening in that second story 
ceiling he went up to the second floor and there noticed for the 
very first time that there was a hatch covering which formed part 
of the ceiling. He could observe further that this hatch covering had 
been lifted up or torn off and that the covering was in such a position 
that only half of the opening in the roof was covered. The covering 
was not lying on the roof away from the hole. On the other hand, a 
carpenter who was immediately called and who made a new hatch 
cover that very same day, described the hatch cover as being in pieces 
when observed by him and lying on the roof not over the hole. The 
hatch cover was described as removable from the inside by the unlocking 
of a latch and it was also indicated that it could be pried open from the 
outside. It seems reasonable to assume that if the inside latch was not 
locked the hatch cover could simply be lifted from its position over the 
opening. There was no testimony as to the condition of the latch nor 
was there any testimony suggesting that the damage to the hatch ap¬ 
peared fresh nor as to any visible marks upon any portion of the 
hatch cover, nor visible marks on any portion of the "curbing" over 
which the hatch cover is placed and which would have necessarily 
contained marks made by any tool if one had been used to pry up from 
the outside this hatch cover. Though Appellants had occupied these 
premises since October, 1951, no one knew of the existence of the 
hatch cover. Appellants did not use the room immediately beneath 
the hatch cover except for storing of old papers and old records. The 
discovery of the damaged hatch was apparently by chance only and 
there is absolutely no indication of when or how this damage occurred. 
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This was an outside hatch cover, exposed to the elements. There was 
absolutely no testimony as to any tool marks anywhere. Though the testi¬ 
mony does indicate a date of discovery of damage to a hatch cover, Appel¬ 
lants do not specify any date of burglary within the definition of the insur¬ 
ing agreement. In the Complaint filed on behalf of Appellants, it is con¬ 
tended that there were a series of burglaries. It is certainly a reasonable 
observation to inquire at this point when was the first burglary, and what 
was taken on the occasion of each burglary? Certainly Appellants cannot 
contend that on each occasion the burglar made a felonious entry by actual 
force and violence, leaving visible marks upon the premises at the place 
of such entry by tools. If, in fact, there were a series of burglaries 
spelled out in the fashion suggested, would Appellee be liable for any 
more than that which was stolen on the first burglary when actual force 
and violence was used and visible marks evidencing same left on the ex¬ 
terior of the premises? This problem, however, is in truth not presented 
to the Court for there is no evidence in the case within the definition of 
the policy of either a single burglary or a series of burglaries. 

Appellants cite Richard on Insurance and quote from page 96 of 
Volume 1, Section 28. This quotation is of no help in the instant prob¬ 
lem for the author is there discussing a home owner’s burglary, larceny 
or theft policy. Needless to say, that is not the coverage afforded under 
the policy here in question and the coverage afforded under the home 
owner’s policy is much more liberal and intended to be so. The same 
author recognizes the distinction between the types of policies and deals 
with the mercantile open stock burglary policy separately at pages 97-99. 
He therein comments that it is a common condition to find in the mercan¬ 
tile open stock burglary policy, a requirement that there shall be visible 
marks on the premises of forcible and violent entry and further indicates 
’’The courts do recognize that a decidely moral hazard is involved, i. e., 
the insured has almost a free opportunity to defraud the insurer and there¬ 
fore, generally strictly interpret exceptions and exclusion clauses. ” 
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Next, Appellants cite Bernard, et al v. Employees Liability 
Insurance Corporation, 233 Ill. App. 229. This was a case tried 
before the Court alone and resulted in a judgment being entered in 
the defending insurer's favor. The trial court had concluded as a 
matter of fact that there was an actual burglary of the premises but 
that there were no visible marks made a± the place of entry by tools 
and for that reason refused recovery. The Appellate Court reversed 
this judgment, finding that the only testimony in the case established 
that there was a hole in the door where previously a cylinder of the 
door lock had been located and that according to the only expert testi¬ 
mony submitted at the trial, there were only two ways of removing the 
cylinder from the door as had been done in the case. The first was 
by use of a wrench and second was by use of a vibrating tool. 

The case of Accident and Casualty Insurance Co . v. LaSater , 

32 Tenn. A. 161, 222 S. W. 2d 202 contains a great deal of evidence 
of the activity of burglars at the premises of the insured. There ap¬ 
parently was no requirement in the policy therein involved that the 
visible marks of burglary be made by tools. Appellants also place 
some reliance upon this case in connection with the bookkeeping 
method employed therein but appellants fail to indicate to the Court 
that there was a Code provision in force and effect in the State of 
Tennessee which caused the Court to conclude that the principles of 
waiver were involved in the determination of substantial compliance 
with the requirement of the policy as to the keeping of records. 

In the case of Max L. Bloom v. U. S. Casualty Co. 191 Wis. 524, 
210 N. W. 689, the insurer admitted in the Appellate Court that some 
kind of tools had been employed to break off a piece of door jamb at the 
place where the burglar effected his entry. The Appellate Court there¬ 
fore concluded as a matter of law that there were visible marks at the 
place of entry made with force and violence by tools. The major point 
on appeal in this case related to the question of records and their ade¬ 
quacy and the amount of the loss was established from actual inventories, 
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bills and other documentary evidence as testified to by the regularly 
employed bookkeeper and such loss was not proven by an outside expert 
called in for the purposes of the trial, nor upon any gross profit per¬ 
centage computation theory. 

The case of Aetna Insurance Co . v. English, 204 S. W. 2d 850, 
is completely distinguishable for this was an action on a theft policy. 
There were no conditions or requirements attached to the definition 
of theft under the coverage afforded as exists here and there were 
several issues as to the credibility of witnesses. 

Appellants also cite the case of L. Barton Brookov, Inc, v. 

Glen Falls Ins. Co. , 190 Misc. 792, 78 N. Y.S. 2d 350, and quote from 
the decision in the case. The sentence immediately following that 
portion of the decision quoted by Appellants reads as follows: 

"This is not a policy protecting the insured only 
against loss resulting from burglary or taking by 
violence." 

This case had been presented to the Court on cross motions for 
summary judgment and involved a theft policy containing broad coverage 
and thus is certainly of no assistance in this case. 

In Old Colony Ins. Co . v. Mo skips, 120A. 2d 678, a safe burglary 
and robbery policy was involved. It was conceded in that case that there 
was substantial evidence of force and violence being used upon the inner 
door of a safe but a great amount of dispute existed with respect to evi¬ 
dence of force and violence on the outer door. The plaintiff 1 s testimony 
in that case, however, consisted of positive evidence of markings on 
the outer door created by a chisel and a second type of tool. The Court 
recognized that there was definite evidence of chiseling, hammering 
and wrenching on the outer door and as in any factual dispute, a jury 
issue had been created. 
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The case of Husch Brothers v. Maryland Casualty Co . 211 Ky. 97, 
276 S. W. 1083, contains a recitation of considerable evidence submitted 
by a plaintiff of forcible entry by tools with visible marks thereof such 
as marks on the grating that covered the windows and on the iron bars 
and a pulling away of a telephone cable adjacent to a window where entry 
had been effected and scratch marks on the bricks immediately ad¬ 
jacent to the window where entrance was gained and marks along the 
window sill made by a chisel or screw driver. Each and all were 
identified in the evidence as being fresh. 

The case of National Surety Corporation v. Silberberg Brothers , 
176 S. W. 97, cited by Appellants is not applicable for there was no re¬ 
quirement that the entry must be accomplished by tools. The proof 
in this case on the loss sustained was clear and convincing as the 
proprietor of the business was able to pick out each item of jewelry 
that was taken from his actual records. 

The case of Palace Laundry v. The Indemnity Co. , 63 Utah 201, 
224 P. 657, contains much more than meager evidence of forcible 
entry by the use of tools. Not only did the evidence show that the 
building in which the safe was used had been entered by the use of 
force with tools, but also that the knob on the outside of the door of 
the safe had tool marks on it made by a Stillson Wrench and that the 
combination of the safe could no longer be worked correctly because 
of the damage and further that a knob of one of the hinges of the safe 
had been knocked off and there had been a recracking of an old soldering 
repair. The Court 1 s conclusion was that such proof required submission 
of the case to the jury. 

It seems most noteworthy that in each case cited and relied upon 
by Appellants, there was a specified date on which a burglary occurred. 
Generally in most of the cases there was a description of the area in 
which the entry had been effected as the area existed within a matter 
of twenty-four hours before the burglary and its damaged appearance 
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within a short time after the burglary at the time of the discovery of 
the burglary. In this case the proof is completely lacking in each res¬ 
pect. Appellants neither supply a date of burglary nor do they tell 
us anything relating to the condition of the hatch cover or the curbing 
on which it is located or the inside latch as those items existed and 
appeared at any time before the alleged burglary was perpetrated. 

i 

In the case of Shadduck and Jones, Inc , vs. Travelers Indemnity 
Co. , 323 Mass. 146, 80 N.E. 2d 313, an action was brought on a 
burglary policy because of the stealing of a large quantity of fish 
from the premises of the insured on a specified night by the breaking 
into its building in Boston. There was a direction of a verdict in favor 
of the insurer and this was affirmed. The policy provision was almost 
identical to that involved here. The proof offered was that a rear door 
was discovered partly open although it had been closed and bolted the 
night before and on the morning that it was discovered open for the 
first time scratches 1/2" to 3/4" long were found on the underside of 
the bolt but there was no evidence of these being fresh scratches or 
that anyone did examine the bolt before. The door itself was divided 
vertically into two parts and a bolt about 6" long extended horizontally 
on the inside of the door and fastened the two parts together. The bolt 
was old and corroded. The wood on the junction of the two parts was 
worn. The Court assumed that the ordinary manipulation of the bolt 
to open the rear door satisfied the requirement of actual force and 
violence but held that under the policy it was not enough that there 
be visible marks of force and violence but that these marks had to 
be made by tools and that there was no evidence that the scratches 
on the underside of the bolt were made by tools. It seems to Appellee 
that this reasoning is easily applicable to the instant case. 


In the case of Gracey v. American Automobile Insurance Co. , 

188 Tenn. 230, 218 S. W. 2d 735, the Supreme Court of Tennessee denied 
certiorari thus affirming the direction of a verdict. The question in the 



15 


case involved a policy containing a similar definition of coverage. The 
Court pointed out that an insurer is relieved of liability not only where 
the loss is occasioned by "an inside job" but also where the safe is 
opened by an expert in opening safes, or by any person knowing the 
combination or who had an opportunity to enter when the safe was not 
locked. The burglarized safe contained no visible marks of forcible 
entry and the Court opined: 

"Naturally, where the policy limits liability to cases 
of forcible entry or exit, evidenced by visible marks, 
no recovery can be had for loss by theft, larcency, 
or mysterious disappearance, where there are no 
visible marks of violence." 

The requirement that the insured 1 s proof must show visible marks 
of violence at the place of entry is well established as expressed in the 
case of Terminal News Stands v. General Casualty Co. of America , 

203 Ore. 54, 278 P. 2d 158. 

At this point it should be noted that the evidence adduced by Ap¬ 
pellants suggests the possibility of what has been referred to in some 
of the cases as "an inside job". This issue was initially created when 
Appellants offered in evidence the proof of loss form which they had 
originally submitted to Appellee. Again, in the oral testimony of one 
of Appellants it is indicated that in October, 1952, there was in Ap¬ 
pellants* employ one who later became unsatisfactory because of as¬ 
sociation with persons in an adjacent apartment house. Appellants 
suspected him of being involved in the so-called series of burglaries. 

Of course, Appellee* s policy does not include coverage similar to that 
provided by a fidelity bond nor a policy covering theft or larceny by 
employees or employee pilferage. It is indicated that this suspected 
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employee was discharged though it is nowhere indicated when this 
discharge took effect. He was obviously, however, in the employ 
of Appellants for some time during the fourteen month period in 
which Appellants contend they suffered their loss. The policy 
exclusion recited above as well as the insuring agreement des¬ 
cribing the requirements of loss from premises is a valid and 
binding portion of the contract in clear and unambiguous language. 
If Appellants' suspicions and basis therefor are correct then, of 
course, Appellants' claim is without the coverage of the policy. 

If Appellants, on the other hand, contend that this former em¬ 
ployee was only responsible for a certain portion of their loss, 
then in what amount is their overall claim reduced? When did 
the employee pilferage or thefts take place and when did they 
stop? Did these occur before or after the damage to the hatch 
cover? How much of their overall loss is attributable to the 
employee and his confederates, if any, and or how much to 
others not in association with the unsatisfactory employee ? 
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CONTRACTS OF INSURANCE CONTAINING NO AMBIGUI¬ 
TIES AND LIMITED IN COVERAGE LIKE OTHER CONTRACTS 
SHOULD BE GENERALLY STRICTLY INTERPRETED. 

In Bridge, et al. v. Massachusetts Bonding & Insurance Co, , 302 
HI. App. 1, 23 N.E. 2d 367, the insurer prevailed in the lower Court 
and this decision was affirmed on appeal. Robbers had forced an em¬ 
ployee to open a safe. The insured had carried both a robbery policy and 
a burglary policy and the insurer had p^id the loss under the robbery pol¬ 
icy. The suit sought recovery under the Burglary policy. The coverage 
afforded under that policy consisted of a definition very similar to the 
language contained in Appellee’s policy. The Court held that the mark¬ 
ings of a bullet fired by the robber when he struck the insured’s employee 
during the course of the robbery, which bullet had struck against the safe 
and the blood stains of the employee on the safe, were not evidence of 
force and violence and of markings of tools, nor did tl^?y constitute proof 
of the use of chemicals on either of the two safes involved. The Court 
reasoned that tools, explosives, electricity, gas or other chemicals, 
means those tools, etc., used by burglars . The Court further held that 
felonious entry into a safe by actual force and violence had a weU defined 
meaning and excluded entry by manipulation through the agency of the in¬ 
sured’s employee. Commenting on a contention by the insured that the 
language of the policy was ambiguous and should therefore be construed 
against the insurer, the Court stated: 

"While ambiguous language is to be construed against the 
insurer, no ambiguity should be created where none ex¬ 
ists. ’’ 

"It is true that where the terms of a policy are of doubt¬ 
ful meaning, that construction most favorable to the in¬ 
sured will be adopted. This canon of construction is 
both reasonable and just, since the words of the policy 
are chosen by the insurance company; but it furnishes 
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no warranty for avoiding hard consequences by im¬ 
porting into a contract an ambiguity which otherwise 
would not exist, or, under the guise of construction, 
by forcing from plain words unusual and unnatural 
meaning. Contracts of insurance, like other contracts, 
must be construed according to the terms which the 
parties have used, to be taken and understood, in the 
absence of ambiguity, in their plain, ordinary and 
popular sense. ” 

The Appellate Court of the State of Illinois has indicated above, that lan¬ 
guage most similar to that found in Appellee 1 s policy contain no ambigui¬ 
ties. 


In the case of Leeds, Inc, v. Aetna Casualty and Surety Co ., 40 
Fed. Sup. 966, the Court, likewise held that language similar to that 
found in Appellee’s insuring agreement was not ambiguous. The proof 
in that case showed visible marks on an inside door and the inside of a 
window. The policy required the visible marks to appear on the exter¬ 
ior. The insured failed to recover. 

The case of Terminal News Stands v. General Casualty Co. of 
America, cited supra, likewise holds that there are no ambiguities in 
a burglary policy containing very similar provisions to those contained 
in Appellee’s policy and involved herein. 

In Appleman on Insurance Law and Practice, Vol. 5, Sec. 3024, 
page 99 , entitled ’’Requirement of Books and Records” the author 
states: 


’’For the same reason that inventories are re¬ 
quired, the insurer may require the insured carrying 
on a mercantile business to keep books so that the loss 
can readily be ascertained. Such a provision is valid, 
even in the face of anti-technicality statutes, and con¬ 
stitutes a promissory warranty by the insured. The 
purpose is, of course, to enable the insurer accurate¬ 
ly to determine the amount of the loss and to prevent 
fraud by the insured as to the amount and value of the 
objects destroyed. ” 
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THE COURT FURTHER PROPERLY RULED THAT THERE 
WAS NO LOSS OF MERCHANDISE SUSTAINED AND THAT 
ALL OF THE EVIDENCE CONCERNING THE LOSS WAS 
SPECULATIVE AND NOT IN COMPLIANCE WITH THE POL¬ 
ICY REQUIREMENT CONCERNING RECORDS. 

Under the exclusions set forth in Appellee T s insurance policy it is 
provided ,T The Company shall not be liable for loss or damages: * * * 

"(2) Unless records are kept by the insured in such 
manner that the company can accurately determine there¬ 
from the amount of loss or damage." 

We are here concerned with an alleged loss initially reported by one 
of the Appellants to the police to consist of three pints of whiskey; subse¬ 
quently reported by the other Appellant to the police nearly two months 
after the alleged loss occurred to be in the total amount of $7100.00 
tT taken in unknown quantity at unknown times. " The same alleged loss as 
testified to by Appellants 1 regularly employed accountant and based on his 
use of a gross profit percentage computation, as later herein described, 
to amount to $7800.00; whereas, a second accountant employed by Appel¬ 
lants on the eve of trial for the purpose of giving his expert opinion, using 
the same gross profit percentage computation, testified that the alleged 
loss amounted to $8313. 63. Both of these accountants estimate that the 
alleged loss occurred at some point or points between June 1, 1952 and 
July 31, 1953. Each accountant agrees that because of the nature of the 
Appellants 1 records and the manner in which they were kept and the nec¬ 
essity of adjustments being made and errors being corrected, that it 
would not be accurate to attempt to determine the alleged loss by a divi¬ 
sion of the loss into a certain amount of whiskey and the remainder for 
groceries. Neither accountant could state from the records the quantity 
or amount of the merchandise comprising the loss but rather confined 
their opinion to an expression of value based upon a computation which 
they described as a gross profit percentage computation. 


An examination of the authorities cited by Appellants fails to re¬ 
veal a single case in which recovery was permitted or a jury issue created 
where an insured produced such speculative proof as herein attempted. 

In the case of Fidelity Deposit Co. of Maryland v. Wood , 88 Okla. 95, 

212 P. 132, the main question before the Court was whether the books 
of the insured could be supplemented by original invoices in order to sub¬ 
stantiate the fact that total figures in the books did represent totals of 
the various invoices. The insurer contested the admissibility of these 
invoices, contending that the proof should be limited to the books them¬ 
selves and that the books did not show the items reflected on the individual 
invoices. The Court felt that the insured*s proposal as to the use of these 
invoices simply amounted to a matter of mere addition. Also in the cases 
of Bank of Union v. Fidelity & Casualty Co. of N. Y ., 62 Fed. 2d 1040; 
Aetna Casualty & Surety Insurance Co . v. The Reliable Auto Tire Com¬ 
pany , 58 Fed. 2d 100; Schwartz and Others v. Metropolitan Surety Com¬ 
pany , 113N.Y.S. 66 and Georgia Life Ins. Co. v. Friedman , 105 Miss. 
789, 63 So. 214, the decisions clearly show the existence of abundant 
records kept by the insured from which the loss could be established. 

In Cox v. Aetna Casualty and Surety Co. , 286 111. App. 515, 3 
N. E. 2d 964, the insurer questioned the adequacy of the records of the 
insured under a robbery policy. The plaintiff handled two types of mer¬ 
chandise, the first being diamonds on which he estimated an average profit 
of 25% and a 40% profit on other merchandise. At the time of the robbery 
plaintiff had no records to show what items were in the store. The Court 
stated: 


ft It is true that the stock of goods on hand at the time 
would be those inventoried on June 15, 1923 plus those 
which the invoices showed had been purchased and re¬ 
ceived between June 15, 1923 and the time of the rob¬ 
bery, less those which had been sold during that 
period, but there was no book or record containing 
the description, kind, or quality of any article that 






► 

p 


i 

I 


y 


* 

♦ 


♦ 

♦ 


p 


y 

p 


p 

p 



21 

went out of the store from out of the Inventory until 
the robbery except the so-called perpetual diamond 
inventory, which did disclose a line drawn through 
several items, but there was nothing in the record 
itself that disclosed what that meant. Mr. Cox testi¬ 
fied that this line was made when a diamond was sold, 
but nothing appears upon the record as to when any 
diamond was sold. * * * 

"It is therefore apparent from the testimony produced 
by Appellants that from all their books and records 
there was no record of articles taken out of the store 
by way of sales or otherwise from the time of the in¬ 
ventory to the time of the robbery; that an examina¬ 
tion of the so-called invoices do not in many instances 
disclose the kind, quality, or value of the merchan¬ 
dise which came into Appellanits T store and that the 
perpetual diamond inventory did not of itself reveal the 
quality, quantity or value of the articles therein enumer¬ 
ated. " 

The Illinois Appellate Court then held that the insured had not kept such 
books and accounts as the policy required and pointed out that this policy 
requirement had been construed to require the insured to keep such rec¬ 
ords as will enable the insurer to determine its loss therefrom unaided 
by oral testimony except as to the manner or system of keeping such 
records. Home Insurance Co. of N. Y . v. Williams, 237 Fed. 171. 

Appellants make brief reference to the case of Globe Indemnity Co. 
v. Cohen, 106 Fed. 2d 687, though Appellants 1 reference is to that case 
as reported at 22 Fed. Sup. 553. In this case the Court stated, in re¬ 
ferring to a somewhat similar requirement as to the contents of records 
of an insured: 

"The word ’accuracy 1 as used in the policies is not 
a word of art. It possesses its usual and ordinary 
meaning. It signifies merely the state or quality of 
being accurate, freedom from mistake or error. In 
the case at Bar, in respect to those items of mer¬ 
chandise for which the Appellee cannot supply the 
name of the vendor or a bill of lading or voucher, 
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we think that it cannot be said that the amount of loss 
can be ascertained with accuracy or from records 
regularly kept within the terms of the promissory 
warranty." 

In a suit under a fire policy, Westchester Fire Insurance Co. v. 
Gray , 240 Ky. Dec. 825, 240 S.W. 2d 825, the law is well expressed in 
dealing with the problem of records and books of an insured for there the 
Court clearly points out the majority view that such books and records 
must, in and of themselves, constitute the required proof of a loss with¬ 
out the introduction of parol evidence other than to show the method of 
bookkeeping. 

In Clark and Jones, Inc, v. American Mutual Liability Ins. Co ., 

129 Fed. Sup. 282, the Court was confronted with a motion for sum¬ 
mary judgment by the defendant insurance carrier in an action brought 
to recover nearly $10,000 in funds allegedly stolen from the insured. 

The policy required the keeping of verifiable records. It was stipulated 
that throughout the period 1946 through 1951 the insured had taken inven¬ 
tories of his sheet music and music books and that the inventory disclosed 
no shortage prior to November 17, 1951 and further, that it was highly 
impractical and contrary to custom to keep detailed records of sheet 
music bought and sold. Inventory was taken by stacking sheet music 
and books in piles according to price and each stack was measured in 
feet and inches and that all other items were counted. The insured kept 
records in detail of the identity and quantity of musical instruments and 
other large items. On November 17, 1951 one of the insured 1 s employees 
made a confession that he had taken approximately $6. 50 a day from the 
insured over a five year period. In granting defendant's motion for sum¬ 
mary judgment, the Court stated: 

"If the alleged confession of Godwin was true, his mis¬ 
appropriations would have been reflected in a decline in 
sheet music inventory. In the absence of exact proof on 
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the subject, let it be assumed conservatively that 
r sheet music sold of $1 per copy, that it stacked 100 

r copies per inch, and that $6. 50 of misappropriation 

, per day amounted to $1,950 per year. In one year, 

* on that basis, the stack measure would have dimin¬ 
ished by 19-1/2 inches. In five years the diminution 

* would have been 97-1/2 inches or 8 feet and one and 

, one-half inches, a decline that even a most perfunc¬ 

tory inventory would have disclosed. These figures, 

* of course, are subject to variation as prices varied, 

and as stacks varied as between sheet music and 

* music books, a variation, however, that would have 

been subject to compensation by increase in thickness 
along with increase of price of an article. This ob- 

t servation as to decline of inventory indicates either 

that little attempt was made to keep any check on 
K sheet music and related inventory, or that the con¬ 

fession of Godwin is largely, if not wholly, devoid 
1 of any reliability. The Court has judicial knowledge 

* that plaintiff T s store is a small one, and that space 

for inventory is quite limited. Such a relatively 
large decline of inventory as that estimated above 
would certainly have been discovered as a result of 
any serious measure. If the decline existed in fact , 
the insurer was greatly prejudiced by its lack of dis ¬ 
covery . (Underlining supplied) 

The reasoning employed by the Court in Clark and Jones, Inc, v. 
American Mutual Liability Ins. Co ., cited supra, seems most appropriate. 
Here, too, we are dealing with a small business. The alleged loss now 
ranges from $7100.00 to $8300.00. Even if we use the combained liquor 
and grocery estimated inventory figures supplied by Appellants, such a 
loss comprises one-fourth of that estimated inventory and nearly one- 
third of Appellants’ physical inventory figures. (Summary of Schedule A, 
J.A. 11) On the other hand, looking separately at the grocery and liquor 
departments of the store and again using the estimated shortage figures 
supplied by Appellants as of July 31, 1953 such would amount to nearly 
20% of the estimated inventory and nearly 25% of the physical inventory. 
(Summary of Schedule B, J.A. 11) Then turning to the grocery depart¬ 
ment, we find that the estimated shortage as of May 31, 1953 was more 
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than 50% of the estimated inventory and further that the estimated short¬ 
age was substantially in excess of the actual physical inventory. Also that 
as of July 31, 1953, the estimated shortage in groceries was approxi¬ 
mately one-third of the so-called estimated inventory and nearly 50% of 
the actual physical inventory. (Summary of Schedule C, J.A. 12) 

In the case of Security National Fire Ins. Co . v. Schott Drug Co. , 
133 Tex. 559, 129 S.W. 2d 632, a rehearing was granted to the insurance 
carrier in a case involving an approximate $20,000 loss as a result of 
a fire. One of the issues in the case was the contention that the insured 
had failed to keep proper records. The policy contained a provision re¬ 
quiring a complete record of the business transacted. The insured’s 
regularly employed bookkeeper testified: 

’That he determined the value of the stock at the time 
of the fire by taking the total amount of the inventory 
taken in January, 1934, by the assured, and by adding 
to that amount the amounts of the purchases thereafter 
made, as shown by the journal entries, and then de¬ 
ducting the cash sales as shown by his cash book and 
the credit sales as shown by his journal entries, less 
33-1/3 estimated profits. In other words he deter¬ 
mined the value of the merchandise by a process which 
was concerned wholly with values added and values taken 
away, and did not reflect what ’property’ was added to 
or taken from the stock. ” 

This type of proof as referred to in the Security National Fire Insurance 
Co . v. Schott Drug Company , cited supra, is generally analogous to the 
type of proof submitted herein. This type of proof was not acceptable 
to the Texas Court and should not be acceptable here. In commenting 
further in its decision in the Security National Fire Insurance Company 
case, the Court stated: 

’The object and purpose of the bookkeeping require¬ 
ment of the clause is thus stated in 39 ALR p. 1443 
in prefacing its annotation of the subject ’sufficiency 
of bookkeeping to satisfy conditions of insurance poli¬ 
cy. ’ ’The ’’iron safe” or ’’book warranty” clause does 
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not exact any specific system or form of books to be 
kept by the insured, nor does it require a system of 
bookkeeping which will conform to the most scientific 
standards. The purpose of the clause is accomplished 
when the insured keeps his books in such a manner as 
to constitute a record of business transactions which 
a person who is of ordinary intelligence, and who is 
accustomed to accounts can understand, and from which 
he can ascertain the amounts and value of the merchan¬ 
dise at the time of the loss." 

"Briefly stated, the object of the clause is to facilitate 
the ascertainment of the extent of the loss and prevent 
the perpetration of fraud by the assured as to the quan¬ 
tum and value of the goods destroyed. (Cases cited) 
Such purpose would be wholly obviated by holding that 
the books required to be made and prepared must in¬ 
clude a complete record of all property added to the 
stock and all property taken from the stock, but that 
the books required to be safeguarded for delivery to 
the insurer for examination after the fire need not in¬ 
clude more than the total valuations of such property. 

As stated in Merchants & Manufacturers T Lloyd f s Ins. 
Exch. v. Southern Trading Company, Tex Com App, 

229 SW 312, 315: T It certainly cannot be said that the 
books themselves comply either with the letter of the 
spirit of the bookkeeping clause, when they utterly 
fail to show what property went into or was taken from 
the premises which are designated in each policy as 
containing the entire subject of insurance, so far as the 
personal property insured is concerned. 1 " 

Referring to other authorities, the Court continued: 

"The opinion in no wise supports the contention, how¬ 
ever, that the bookkeeping requirement has been sub¬ 
stantially complied with by the assured when the record 
of business kept and preserved for examination by the 
insurer after the fire, reflects only the total in value 
of the goods added to and taken from the stock insured." 

"Two elements underlie the purpose of the record war¬ 
ranty clause, namely, the ascertainment of the amount 
and value of the merchandise lost, and the facilitation of 
such ascertainment. Its requirement is not to ascertain 
with absolute certainty or accuracy such amount and 
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value, and is substantially complied with when the 
record kept and preserved is such that the amount 
and value can be ascertained with reasonable certain* 
ty. The basis of the ascertainment is the property 
shown in the stock by the itemized inventory. Unless 
there is at least some semblance of itemization of 
property added to and property taken away shown in 
the books preserved for examination, the amount and 
value of the merchandise lost cannot be ascertained with 
reasonable accuracy. The requirement as a matter 
of law is not fulfilled when the books present a record 
of values only that are added and taken away. The ob¬ 
ject of having an itemized inventory and of keeping in 
the course of business a record of property added 
and taken away f is not to ascertain the gross value 
of the property insured, but to ascertain the different 
articles which went to make up the stock in order that 
the insurance company might test the correctness of 
the claim'' of the assured. " 

This Court then reversed its previous holding denying recovery to the 
assured for the amount claimed for stock lost and affirmed its finding 
in favor of the assured as to certain fixtures. 

There certainly can be no question but that the burden of proof as 
to the adequacy of the records to comply with the provisions of the policy 
rests upon the insured. Pruzan v. National Surety Corporation, 223 
S.W. 2d 8. 

It is Appellee's position that the evidence offered by Appellants in 
this case shows nothing more than an inventory loss or shrinkage which 
occurred over a fourteen month period and the cause of this shrinkage is 
purely a matter of speculation. There can be no question but that a dis¬ 
honest employee could have brought about the loss claimed and that Appel 
lants T evidence in part suggests their loss due to a suspected employee. 
Of course, the policy provision clearly excludes coverage if the loss was, 
in fact, due to the actions of a dishonest employee. 

On the other hand, assuming, arguendo, that the Court reaches the 


point of consideration of the question of adequacy of records, it is 
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apparent that Appellants have not shown and are unable to show from 
these records the loss of merchandise, specifically any definition or 
description of stock or type of stock. Appellee does not believe that one 
need be a qualified accountant to recognise that many economic variables 
confronting a businessman could cause a decrease in gross profits. Con¬ 
sideration of this case dictates the actual consideration of the overall cir¬ 
cumstances in connection with each portion of the policy that is involved. 

This is not a case where a burglary occurred on a date certain and where 
immediately following the burglary a physical inventory was taken. 

Though we know that Appellants do make an annual physical inventory, 
we also know that their accountants have devised a method which they 
call a gross profit percentage calculation. The accountants find it neces¬ 
sary during the fiscal year and again following the taking of the physical 
inventory, to make adjustments in allocations of sales. The accountants 
determine beforehand an anticipated percentage profit and throughout the 
year they adjust the records of the insured so that those records will re¬ 
flect the anticipated percentage profit. It is suggested that a certain ad¬ 
justment made in the calendar year 1951 was remote but yet that same year’s 
records are relied upon to establish, in part, the estimated shortage here. 
The theoretical gross profit percentage represents computations and the 
thinking of an expert accountant. The books and records required under 
the policy provisions to be kept so as to afford the insurer written evidence 
from which it can determine accurately the loss claimed, do not reflect 
the property and merchandise which would comprise the loss. 

Though Appellants alleged in their Complaint that there was a series 
of burglaries, in examining this case undoubtedly amongst the questions 
occurring to the Court which need to be answered by Appellants would be 
the following: 

(a) If your loss occurred over a fourteen month period, when did 
the first burglary occur and how much was your loss at the time of the 
first burglary? 
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(b) If your loss occurred over a fourteen month period by reason 
of a series of burglaries, don’t you concede that the burglar only needed 
to gain entrance by force and violence on the occasion of the first bur¬ 
glary, and if so, is not the Appellee’s liability limited to the quantity 
and value thereof of the goods taken at that time ? 

(c) If you contend, contrary to the allegation in the Complaint and 
your position in the trial court, that there was only one burglary, then 
when did it take place; what merchandise was taken and where in the rec¬ 
ord is that merchandise described? How could so much of a small busi¬ 
nessman’s stock be removed at one time without his immediately noticing 
it without benefit of any accountants reports, etc., particularly where 
your stock is apparently confined to one room ? 

At the outset of Appellants’ argument, it is stated that there is no 
question "but that the losses, if they occurred, occurred during the period 
of the policy, as the policy began in July of 1952 and ended on July 19, 

1955. ” This is a misstatement. The policy in question covered the period 
July 19, 1952 to July 19, 1955 (J. A. 4, 5). The expert proof relied upon 
by Appellants to establish their claimed loss is summed up in the con¬ 
cluding paragraph of the written report of the accountant, Olsham, where 
he states in part: ’’that an inventory shortage has occurred at some point 
or points of time within the period June 1, 1952 through July 31, 1953. ” 

(J. A. 13) This was likewise the conclusion of Appellants’ regular ac¬ 
countant, Boker, and expressed by him in his oral testimony (J. A. 49). 

In view of the above, it would seem appropriate that an additional 
question concerning the subject matter of the loss claimed, would occur 
to the Court which would need to be answered by Appellants, such as: 

What merchandise, and what value thereof, was stolen from the 
premises between June 1, 1952 through July 18, 1952? Don’t you concede 
that Appellee would not be responsible for this? 
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CONCLUSION 

It is respectfully submitted that the trial judge’s conclusions were 
more than warranted on the basis of the record in this case. The direc¬ 
tion of the verdict was proper in view of Appellants’ complete failure to 
establish a loss of merchandise and that such loss occurred by reason 
of a burglary as defined by the policy. Appellants neither established 
liability nor losses, pursuant to the terms of the contract of insurance. 

Respectfully submitted, 

WILLIAM E. STEWART, JR. 
RICHARD W. GALIHER 
JULIAN H. REE 
WILLIAM J. DONNELLY, JR. 

820 Woodward Building 
Washington, D. C. 

Attorneys for Appellee 

Of Counsel 
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(i) 

No. 13,433 


APPELLANTS’ STATEMENT OF QUESTIONS PRESENTED 

One of the questions is: 

1. Under the terms of an open stock burglary insurance policy, which 
provided for records to be kept so that the insurance company could ac¬ 
curately determine the amount of loss or damage, did the keeping or rec¬ 
ords in the ordinarily recognized method for the type of operation con¬ 
ducted, meet the requirements of the policy ? 

Another question will be: 

2. Under the same policy may the Appellants establish a burglary 
loss by comparison of inventories in dollars and cents and without showing 
that particular items were removed, particularly where no perpetual in¬ 
ventory was maintained and where the liquor was stored in cases ? 

Another question will be: 

3. Where liquor was stored in a locked storeroom on the ground 
floor of the rear of the insured building, and immediately above said liquor 
storage room was a second floor in which only papers were stored, which 
second floor was connected with the first floor; and where above the second 
floor was a manhole to the roof which was covered by a manhole cover which 
was secured inside; and where it was discovered that the manhole cover had 
been removed and broken and three broken whiskey bottles were found on 
the second floor where no whiskey was stored, and where large inventory 
losses were found to exist in the storeroom, was the evidence sufficient 

to establish a prima facie case or was thq trial court correct in directing 
a verdict for the Appellee ? 

Another question will be: 

4. In May of 1953, through a comparison by one of the Appellants 
of the auditor’s monthly report of inventory, and the actual inventory on 
hand, a large loss was noted by said Appellant, but the method of entry 
and removal was unknown, and such method was not discovered for a 
period of two months. Under these circumstances was there sufficient evi¬ 
dence to submit the question to the jury, or was the trial court right in 
directing the verdict? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The Appellants herein brought suit by their complaint for $5,000. 00, 
asserting that they were the insured under an open stock burglary policy 
and that the Appellee was the insurer. They charged in the complaint that 
there had occurred a series of burglaries while the policy was in force and 
that they had lost far in excess of the face amount of the policy. The Ap¬ 
pellee admitted the issuance of the policy and the effective dates, and 
denied everything else. Appellee also said that the Appellants had failed 
to comply with the terms and conditions of the policy. 


After the conclusion of the Appellants* case * the court directed 
a verdict for the Appellee and judgment was thereafter entered for the 
Appellee, and this appeal was taken. 

This Court has jurisdiction of the appeal under Title 28, U.S. Code, 
Sections 1291 and 1292. 

STATEMENT OF -FACTS 

In October of 1951 Appellants remodeled the premises 213 Tenth 
Street, S. W. and removed their business from an adjoining store to that 
location. They engaged in a combination grocery and liquor store busi¬ 
ness. The premises so occupied by them consisted of a store which ran 
along side an alley. On the other side of the store there was another 
store and then a third store with apartments above that store (J. A. 25). 
The windows of the apartment above the third store opened upon the roof 
of the second store which was directly next to the insured premises 
(J. A. 26). There was no separation between the roofs of the adjoining 
buildings (J.A. 27, 33 & 34). 

At the time of the taking out of the policy involved herein (July of 
1952) the insurance company’s representative checked the building and 
required certain repairs in the nature of putting bars up and fixing the 
front windows and the trash room door. All these repairs which were 
suggested by the insurance company’s representative were made (J.A. 

25). When these repairs had been made the liquor storage room had no 
rear entrance, and the one entrance to the liquor storage room was satis¬ 
factorily locked. Neither the insurance company’s representative nor 
any of the Appellants knew of the existence of a manhole in the roof until 
July of 1953, as will be described hereafter (J.A. 26 & 30). 

* FOOTNOTE: While the auditors for the Appellants and Appellee were conferring, by consent the 
Appellee called one James A. Stewart, Jr., a police officer (App. 44) who presented two exhibits on 
behalf of the Appellee, which were received in evidence (D’s. Ex. #1; J.A. 20; D’s. Ex. #2, J.A. 21) 





3 



There was an employee whose name was given on the proof of loss 

i 

who had been associated with the people who lived in the apartment two 
doors away. This employee was unsatisfactory and had been discharged 
in the fall of 1952 (J. A. 26). 

The liquor storage room was on the ground floor, and immediately 
above it or connected therewith was a second floor which was used only 

I 

for old papers and old records (J. A. 24). 

At the time of the taking out of the policy and prior thereto a certi¬ 
fied public accountant was employed who gave monthly statements of the 
business and who also computed all the tax returns and maintained the 
records. These records were kept by the ordinarily recognized method 
for this type of operation, which was to have the client work up informa¬ 
tion sheets daily and the auditor would transfer the same in journals, post 
them to a ledger, and finish it off with statements. The inventory was 
taken once each year at the end of the fiscal year in May, and during the 
interim period monthly statements were estimated on gross profit per¬ 
centage. This gross profit percentage method is a reasonably accurate 
method and one used by auditors in handling this type of operation (J. A. 

45 & 46). During the fiscal year of June 1, 1951 to May 31, 1952 the gross 
profit percentage was 18.226%, and during the fiscal year of June 1, 1954 
to May 31, 1955 the gross profit percentage was 18.227% (J. A. 15). Dur¬ 
ing the period between June 1, 1952 and May 31, 1954, when the losses 
occurred, the gross percentage profit was lower. 

Inventories were estimated monthly, based on sales and purchases 
and the opening inventory, and the gross profit percentage was utilized 
in order to establish the estimated inventory which was checked at the end 
of each fiscal year (J.A. 11, 15). 

In May of 1953 one of the Appellants, Samuel Paper, received the 



monthly statement for April from his auditor. As was his practice, he 
went into the stockroom And looked at the stock (J. A. 35 & 36). He found 
that there was not as much stock in the stockroom as the monthly inventory 
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showed, and he called up his auditor. As a result of the conversation he 
decided to wait until the regular inventory would be taken in a few days 
on May 31, 1953 (J. A. 36). When the actual inventory was taken he found 
out that he was right and the monthly statement was incorrect, and he 
became very much exercised about the substantial loss of inventory. He 
went around the place, tested all the bricks to make sure none were loose, 
and he sought to find out where the opening in the building was, as he knew 
from his experience that it was impossible for anybody to take out that 
amount of stock without having an opening. He could not sleep because 
he was worried, because he knew a continuous loss like that would put them 
in bankruptcy, but he did not find out how the merchandise was being ex¬ 
tracted (J. A. 37). Samuel Paper saw that the stock was not there. He 
noticed that it had diminished (J. A. 40). He noted that there was quite 
a difference in the stock according to the way it showed in the stockroom 
and according to what was on the statement (J. A. 42). Further, when he 
looked at the actual inventory in May of 1953 he knew that he had less cases 
of liquor on hand than should have been there (J. A. 43). While Samuel 
Paper was away on his vacation at the end of July of 1953, Meyer Finger- 
man, one of the Appellants herein, noticed that one of the bars on a window 
had been pulled out, so he told a carpenter who lived in the neighborhood 
to repair it as soon as he could. The next day was Sunday, and although 
the store was closed, Fingerman and his wife (Appellants herein) decided 
to go over to the store to see if there was any other damage to the window. 
There did not appear to beany, but being in the neighborhood Meyer Finger- 
man went into the store and looked around to see if everything was all right; 
and then he went back into the storeroom to see how the whiskey was and 
how the safe was. As he went in, the opening between the ground floor 
and the second floor was open, and he noticed that daylight was coming 
from the second floor, which as far as he knew was a roof, and he had 
never before seen anything like that (J. A.. 23 & 24). So he went up to the 
second floor and noticed that a skylight or manhole had been broken open, 
and he found some broken whiskey bottles on the second floor where they 


normally kept only papers and no whiskey. He immediately called the 
police (J. A. 24). A later report to the police was made after the losses 
had really been analyzed (J. A. 20 & 21)., He also notified the attorney 
who handled his insurance for him of the loss (J. A. 26 & 27), and the 
attorney notified the insurance company (J. A. 43). 

The manhole or skylight in the roof was an opening around which 
there was a frame or curb that cupped up in the roof about four or six 
inches high above the roof, and over this curb a cover was made like a 
lid — a square lid that fitted over the top of the curbing and was fastened 
on the inside (J. A. 28 & 29). Fingerman asked a man named Rowell to 
fix this hatch cover. The hatch cover was all apart and was off the open¬ 
ing where it was supposed to be (J. A. 31). In order to remove the hatch 
cover one would have to unhook the latches inside in order for the hatch 
cover to come out, and otherwise one would have to pry in there with 
some instrument, either pinch bars, hammers or whatever one could get. 
The hatch could be pried open. The hatch cover was broken into pieces 
so that the carpenter Rowell had to use all new wood in the construction, 

but used the old tin to recover it with. He rebuilt the hatch which had been 

* 

in pieces and secured it (J. A. 31 & 32). 

When Samuel Paper returned he was advised of the event, and the 
insurance company was contacted and claim was made. 

At the end of July another physical inventory was taken which dis¬ 
closed that there had been, between the physical inventory of May 31st 
and July 31st, a loss of merchandise. The physical inventories which 
had been taken were delivered to the insurance company and were never 
returned (J.A. 38). 

* FOOT NOTE: The witness was asked — 

Q. Could you tell, from what you saw, the way the hatch cover was what happened 
to it? 

A. Yes. 

Q. What happened to it in your judgment? 

Mr. Stewart: I object, your Honor. 

The Court: Objection sustained. (J.A. 32) 
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The auditors for the Appellee examined Appellants* records, and 
as a result of a difference of opinion between Appellee* s and Appellants* 
auditors, the Appellants employed a certified public accountant to ex¬ 
amine the reports of both of the auditors and to render his report. He 
rendered a written report on May 2, 1956 in which he reviewed the entire 
situation, and this report has been offered and received in evidence as 
Plaintiffs* Exhibit No. 3 and appears in the Joint Appendix at pages 9 
through 19. 

During the early part of the trial the court stated that it did not 
see how Appellants could establish a loss by burglary by comparison of 
inventories in dollars and cents (J. A. 30), and this was the real basis 
for its direction of the verdict as appears in the Joint Appendix at page 
53. 

The court also stated that the only evidence of burglary was that 
the Appellants found that a cover to the manhole in the roof was opened, 
and the court doubted whether the first requirement had been complied with; 
and then said: 

**But, even if the circumstances shown are sufficient evi¬ 
dence to predicate a finding that a burglary had taken place, 
what is more important the court is of the opinion that the 
second requirement has not been met. ** (Referring to the 
method of proof of loss) 

From this directed verdict this appeal was taken. 
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STATEMENT OF POINTS 

1. The court erred in ruling as a matter of law that the prying 
open of a nailed-down skylight did not meet the requirements of the in¬ 
surance policy, which required that there shall be visible marks made 
upon the exterior at the place of such entry, by tools, explosives, elec¬ 
tricity or chemicals. 

2. The court erred in holding as a matter of law that the records 
kept by the insured in their business were not kept in such a manner as 
to comply with the conditions and limitations as set out in the insurance 
policy. 

3. The court erred in holding, asia matter of law, that the Appel¬ 
lants had failed to prove any loss. 

SUMMARY OF ARGUMENT 
I 

The court erred in ruling as a matter of law that the pry¬ 
ing open of a nailed-down skylight did not meet the require¬ 
ments of the insurance policy, which required that there 
shall be visible marks made upon the exterior at the place 
of such entry, by tools, explosives, electricity or chemicals . 

The court’s conclusion, as a matter of law, that there were no visi¬ 
ble marks on the premises, entailed a conclusion that the removal of the 
nailed-down hatch cover was not a breaking. The evidence which was 
sufficient to go to the jury on this question was the actual, physical re¬ 
moval of the hatch and the breaking of the same, which could only have 
been done by prying it open. The location of the broken bottles of whiskey 
in a place where such bottles could not have been except by being taken 
there, and the location of the premises together with the former em¬ 
ployee’s association with people who lived in an area immediately adja¬ 
cent to the hatch, were sufficient to support a belief by the jury that 
there had been an actual breaking in. 
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n 

The court erred in holding as a matter of law that the rec¬ 
ords kept by the insured in their business were not kept in 
such a manner as to comply with the conditions and limi¬ 
tations as set out in the insurance policy. _ • 

The books and records kept by the insured were kept in a recognized 
method for this type of operation, and there was no requirement under the 
terms of the policy or by the common practice to keep the records in any 
other way; and there was no requirement in the policy to keep a perpetual 
inventory, and such an inventory would not be feasible because of its cost. 

m 

The court erred in holding, as a matter of law that the 
Appellants had failed to prove any loss. _ 

Two auditors testified that the gross profit percentage method of 
establishing inventories with physical inventories taken each year, was 
a normal and usual method and was a reasonably accurate method. Gross 
profit in a business of this type does not vary much from year to year, 
and in this case the year prior and the year after the losses were within 
l/l000 of a per cent, and therefore very accurate. During the two fiscal 
year periods of the loss they were completely out of line. If the gross 
percentage profit method was inaccurate, at the end of each fiscal year 
there would be a large difference in the actual inventory and the estimated 
inventory. Such a difference did not appear in the year preceding the two 
years’ loss and year following the two years’ loss. 




ARGUMENT 


THE COURT SHOULD NOT HAVE DIRECTED A 
VERDICT. 

The Insurance Policy : 

The complete policy appears in the Appendix at pages 5, 6 and 7, 
and is marked " Plaintiffs’ Exhibit 1." 

This policy, although originally written for one year, had been ex¬ 
tended by endorsement to be effective for three years, and the date of the 
endorsement was the same date as the date of the policy. No question then 
arises but that the losses, if they occurred, occurred during the period of 
the policy, as the policy began in July of; 1952 and ended on July 19, 1955 
at 12:00 o’clock noon. The policy is a iperchantile, open stock burglary 
policy, which is written by casualty companies to protect merchants 
against loss of stocks of merchandise by burglary. This form of burglary 
insurance is very hazardous and generally companies require a very care¬ 
ful selection of risks in regard to the financial and moral standing of the 
applicant; and they also generally examine the premises to make sure that 
the necessary protective steps have been taken against burglaries. In 
this case the agent for the insurance company went to the location of the 
place of business and there made suggestions and requests for bars, all 
of which were complied with. At this time nobody knew that the roof had 
a hatch in it. Outside of the normal nailing or holding by latches, no fur¬ 
ther protection was given. We do not believe that it will be argued that 
this invalidated the policy. At least, that point has not been raised as yet. 

The policy provided that in order to recover on the policy on a loss 
there actually had to be a felonious entry by actual force and violence, 
and that there must appear visible marks on the exterior of the premises 
where the entry was made by tools, explosives, electricity or chemicals. 
In our case there were no explosives, no chemicals, nor electricity used 
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to gain entrance. The felon gained entry by a removal of the hatch cover- 

✓ 

ing from the hatch. This problem will be discussed under another sub¬ 
heading. 

The policy also contained the provision that unless the records were 
kept by the insured in such a manner that the company could accurately . 
determine therefrom the amount of loss or damage, the policy terms were 
not met. Whether or not the records kept by Appellants met the conditions 
of the policy will be discussed in a subsequent paragraph. 

There is nothing in the policy which prevents the use of any particu¬ 
lar method of accounting, and there was no requirement in the policy that 
perpetual inventories had to be maintained. 

The policy was written by the insurance company and delivered to 
the assured for the purpose, on the one part of having the assured pay 
premiums in a fairly substantial amount, and on the part of the insurance 
company that it would protect the assured in the event it suffered a loss from 
a burglary. Basically, that problem resolves itself into the following propo¬ 
sitions: 

The Breaking : 

Reduced to the essentials the evidence showed that the whiskey was 
stored in a room that had only one door, and that door was secured; that 
for storage the ground floor of the rear of the store was used. Above the 
ground floor was a second floor where only papers and records were kept. 

As early as May of 1953 it became apparent to one of the Appellants 
that there had been a removal of merchandise in some unknown manner, 
because the inventory submitted for April was far in excess of the actual 
merchandise in the storage room. The estimation by the Appellant was 
in dollars and cents, but it naturally follows that in order for him to 
compute the dollar value he had to consider the number of cases which 
were then and there located. He sought in vain for a period to find out 




11 


where the opening was through which this merchandise was escaping, and 
he was unsuccessful; and finally, much disturbed and worried about this 
situation, he went away* While he was gone another Appellant, through 
a series of events which have been described in the record, went into 
the store on a Sunday and there discovered that not only was there an 
opening in the roof, but that the hatch cover which had covered the open¬ 
ing had been removed. The hatch cover was broken in pieces and could 
only have been removed in one of two ways — by unhooking the latches or 
by prying open the cover. This cover could only have been pried loose 
by the use of a hammer, pinch bar or whatever a person could get. That 
the hatch cover was in pieces was a sure indication that someone had 
worked on it to get it open. And, additionally, there were three broken 
bottles of whiskey on this second floor which could only have gotten there 
by being taken up there, and therefore someone had been on the second 
floor and had dropped three bottles. It seems fairly persuasive that if 
one has his arms full of bottles he may drop some, or in passing them 
out a hand might slip and the bottles drop. But, in any event, the large 
loss which existed in May of 1953 and the discovery of the method by which 

the merchandise could be removed, was more than sufficient to make out 

•• 

a prima facie case on the breaking. 

This question has been before the courts from time to time, and the 
following authorities are cited in support of our position: 

In Richards, on Insurance, Vol. I, Sec. 28, at page 96, the follow¬ 
ing appears: 

".Proof of an actual house breaking is not re¬ 

quired. The loss may be shown by circumstantial evi¬ 
dence; where there is nothing in the policy to the contrary, 
circumstantial evidence establishing the fact that an insured 
article had been stolen is sufficient. A prima facie case 
is made if the proof shows that loss under circumstances 
which not only support an inference of theft, but which, even 
if not excluding the possibility of a mistake, points strongly 
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to the conclusion that a theft was committed. The in- 
ference of fact is for the Jury ." (underscoring sup¬ 
plied] 

This is a statement of the law which is supported by the cases which are 
herein submitted, and it is obvious that the trial court should not have 
directed the verdict. 

Bernard v. The Insurance Company, 233 Ill. App. 229. 

In the case of Accident and Casualty Insurance Co. v. LaSater, 222 

S. W. 2d 202, 32 Tenn. A. 31, the insurance company appealed from a 

judgment for the insured, which concerned two grocery store robberies 

under a policy such as here involved. The insurance company claimed 

that the insured had failed to keep inventory and records on which the loss 

could be determined and that there was no material evidence of a burglary 

loss. The only difference there involved add the policy in the case at 

bar, is that in the cited case the policy required more definite proof 

under proof of loss. Ignoring, for the purposes of this argument, the 

third question there involved about a waiver of the policy provisions by 

an agent, and taking up only the questions involved herein, we quote the 

Tennessee court as follows: 

"The undisputed proof shows that insured kept a cash 
inventory as contemplated at the time the policy was 
issued, and maintained a standard of bookkeeping 
comparable to others engaged in similar merchan- 
tile pursuits, i A substantial compliance only was re¬ 
quired as to the bookkeeping provision (citing cases), 
and we think there is material evidence to support a jury 

finding of such compliance." 

• 

Under the claim that no burglary had occurred due to the impossi¬ 
bility of entry, defendant sought judgment. The plaintiffs theory was that 
the burglar had had a small child enter the store through a 7" x 18" window 
frame from which the pane was removed, and that the child then opened 
the door for the burglar. There was offered in evidence mud on the sill 
and small footprints on the floor. In the second burglary there were dis¬ 
array and crumbs left.; The court held that this was a question for the jury, 
and said: 
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"This also was for the jury to consider along with all 
the circumstaices in arriving at a conclusion deemed 
most consistent with the true facts." 

In Max Bloom Co . v. U. S. Casualty Co ., 210 N.W. 689, 191 Wise. 
524, the court said: 

"The appellant contends that there was in fact no bur¬ 
glary of the Max L. Bloom Company premises on the 
night of January 21 or 22, 1925. Under the evidence 
this was clearly a question for the jury to pass upon. 

There certainly was abundant evidence before the 
jury from which it might draw a contrary conclusion." 

At the trial the jury found that there was an entry to plaintiffs premises 
by use of tools. The other question of proper books was also involved, 
and the court said: 

"We are satisfied that the evidence was sufficient 
to go to the jury on the question of proof of loss. 

Under this provision of the policy substantial com¬ 
pliance is all that is required (citing authorities) 

.... The majority rule is as stated, and we so 
hold." 

See, also, Aetna Insurance Co . v. English , 204 S. W. 2d 850, 
wherein the court said: 

"The same quantum of proof in an action like this 
is not required as in a criminal prosecution for 
theft. Plaintiff was not required to prove just when 
nor by whom the whiskey was stolen (cases cited.)" 

L. Barton Brookov, Inc, v. Glen Falls Ins. Co. , 78 N. Y.S. 2d 
350, 190 Misc. 792. In this case the court said: 

"This is hardly an ’unexplained shortage. * If the 
defendant were to prevail in his contention to that 
effect (that this is an unexplained shortage because 
no one actually saw the jewelry stolen from the dis¬ 
play case), theft policies of this kind would be gen¬ 
erally useless. A theft must usually be proven by 
circumstantial evidence. The thief seldom steals in 
the presence of witnesses." 


a w 
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Old Colony Ins. Co . v. Moskios, 120 A. 2d 678, Md. 1956, This 
was a safe breaking case under a forceable entry insurance clause simi¬ 
lar to the case at bar, where the issue was whether slight marks on the 
safe were indicative of breaking. The court said: 

"If there is any evidence, consistent, pertinent and 
comirg from a legal source however slight, legally 
sufficient to prove the plaintiffs case, that case should 
not be withdrawn from the jury (citing cases)." 

Most important, see the case of Husch Brothers v. Maryland Casual - 

Co. , 276 S. W. 1083, 211 Ky. 97.- in an action where $5,000.00 worth 

goods was stolen from plaintiffs store, plaintiff recovered a verdict. 

A new trial was granted and at the new trial a verdict was directed for 

the defendant. The case involved an open stock burglary policy similar to 

the one in the case at bar. The Appeals court said: 

"What would be conclusive, visible evidence of force 
and violence by tools in making an entrance into a 
store, window, or a door is rather hard to define 
with precision. To the mind of one person certain 
marks in the window or door might be regarded as 
conclusive, visible evidence of the use of tools in 
breaking and entering a house, while to another per¬ 
son it might not so appear. It therefore becomes a 
question of fact for the determination of the jury from 
all the evidence ... If a hole had been cut through 
the window sill of appellant's store it would not have 
been conclusive, visible evidence, in the usually ac¬ 
cepted meaning of the term, of the entry of burglars 
into the store, but it would have been evidence that 
someone had been attempting to manipulate the win¬ 
dow and make entrance, and, taken in connection with 
the other facts such as loss of merchandise from the 
store, would have been sufficient to have justified a 
jury in finding as a fact the marks and breaking was 
conclusive that the store had been entered by burglars 
through that window." 

See, also. Surety Co. v. Silverberg , 176 S.W. 97, and particularly 
see Palace Laundry v. The Indemnity Co ., 63 Utah 201, 224 P. 657, where 


meager and contradictory testimony about visible marks of breaking was 
held sufficient to go to the jury. 
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Sufficient Bookkeeping : 

As a general principle, the cases support the view that the require¬ 
ments of an insurance policy are met when the insured keeps his books 
in such a manner as to constitute a record of business transactions which 
a person who is accustomed to accounts, can understand and from which 
he can ascertain the amounts and values of the merchandise at the time 
of the loss. This, too, will be a question for the jury. — Bank v . Fidelity 
Co. , 62 Fed. 2d 1040; Aetna Ins. Co. v. The Tire Co. , 58 Fed. 2d 100. 

In the foregoing section of ”The Breaking” two of the cases are on 
this point, as well as authority for the point involved there. In Fidelity 
and Deposit Co. of Maryland v. Wood , 212 P. 132, 88 Okla. 95, the point 
involved was whether the assured had kept his books and accounts in such 
a manner that the exact amount of loss could be accurately determined. 

The court said: 

n The authorities which have been cited, holding that 
an itemized statement of the sales is not necessary, 
are in point on this question. The object of this clause 
in the policy being to enable a man of ordinary intelli¬ 
gence to ascertain from the books with reasonable cer¬ 
tainty the amount and value of the goods destroyed. It 
is not necessary that the books should show an item¬ 
ized statement of the goods purchased. If books are 
kept showing the initial invoices, the totals of each 
invoice of goods purchased thereafter, and the sales 
made, the amount and value of the goods stolen can be 
ascertained, by taking the invoices of the goods on hand 
after the burglary and using the same in connection with 
the books giving information above stated. This, of 
course, would not give the articles stolen, but it is not 
necessary that this should be done. All that is neces¬ 
sary is to ascertain the value of stock lost by the bur¬ 
glary. " (underscoring supplied) 

This case is also authority for the proposition that the question was prop¬ 
erly submitted to the jury. 

See, also, Swartz and others v. Metropolitan Surety Co. , 113 N. Y.S. 
66; Georgia Life Ins. Co. v. Friedman , 63 So. 214, 105 Miss. 789; and 


Cohen v. Globe Indemnity Co ., 22 Fed. Sup. 553. Although the latter 
case was reversed by the Circuit Court of Appeals, it affirmed the law 
as stated in this case — namely, that the provisions of the policy must 
have a reasonable interpretation and are satisfied if the books and rec¬ 
ords are sufficient to show the real state of facts. Absolute accuracy 
is not required — only reasonable accuracy. 


Gross Profit Percentage Method : 

The percentage which was used to make up the monthly inventory 
was a standard accounting practice. At the trial the question was asked 
as follows: 

"Q. You have, in making these computations, followed 
a standard accounting practice, is that right ? 

The Court: I assume he has. He is a certified public 
accountant. Let's get to the point. 

Q. Were these books kept in the regular, normal way? 

The Court: Answer yes or no. 

The Witness: Yes, sir." (J. A. 49) 

The two auditors called testified, one by question and answer, and 
the other through his report which was offered and received in evidence, 
that this method of monthly inventories based on figures was a very nor¬ 
mal practice. 

In Plaintiffs' Exhibit No. 3 there is a detailed analysis from data 
furnished to the accountant. Beginning at J. A. 9 we find a resume of 
detailed schedules. Schedule A is a schedule of gross profit percentages 
by period using the actual physical inventories reflected on the books of 
the Appellants for the combined liquor and grocery departments . Then 
the auditor has a schedule for the liquor departmeit only — Schedule B — 
and then for the grocery department only — Schedule C; and to make cer¬ 
tain that there was no error he went through the process of making up a 
ten months period following the two months additional period prior to the 
discovered loss — Schedule D. In J. A. 11 it clearly shows that the gross 




profit percentage ran actually 18.226% the year prior to the losses, and 
18.227% the year following the losses. The shortage appears under 
Schedule A. 

In addition to the summaries of all the schedules, Mr. Olshan has 
established with a reasonable certainty from the books and records that 
the inventory shortage occurred and amounted to $8,313.63. Now, he 
has not been able to fix the definite point of loss, but the evidence in the 
record discloses that; because the loss became known and apparent after 
the April monthly statement. The court’s position seemed to be that be¬ 
cause the witness had visualized the loss in dollars and cents and not in 
bottles or cases, he had failed to prove any loss or burglary. The court’s 
position seemed to be that this loss could have been a matter of pricing 
or some other means. However, the auditor indicated in his testimony 
that while the profit varies from year to year, depending upon the amount 
of business done, the gross percentage of profit does not vary much, and 
neither of the auditors felt that there was any merit in the court’s position. 
When the court questioned one of the auditors that the percentage of profit 
could go down as a result of changing prices or changing volume of busi¬ 
ness, the auditor affirmed that statement that it was possible, but added: 

M But the sales for the period piior and subsequent to this 
time were at a fairly constant volume, and the profit per¬ 
centages from year to year did not vary enough to warrant 
an ordinary business decrease in the gross of three per 
cent. ” 

In the absence of any ev idence to the contrary it is our position that 
the court should not have ignored the testimony of the auditors, but was 
required to submit the testimony to a jury, for them to determine under 
all the facts whether there had been a burglary or whether there had been 
a loss for business reasons. The Appellee had its own accountants fully 
examine all these records, and if their conclusion was different than the 
conclusion of the auditors employed by the Appellants, the jury was en¬ 
titled to consider that. 


Insofar as the gross percentage of profit method is proper, the 
Court is referred to an incident in the trial which was as follows (J. A. 

15): 

"Q. Did you have occasion to talk to an auditor 
from the defendant insurance company with 
reference to those figures ? 

A. Yes I did. 

Q. And 1 understand that a certain report was made 
by him concerning your report ? 

A. Yes, sir. 

Q. At any time during the conversation with the audi¬ 
tor for the insurance company, did he ever ques¬ 
tion the accounting method of gross profit ? 

The Court: This is a matter of defense, Mr. Friedlander. 

Mr. Friedlander: All right. No other questions. " 

If the court felt that at that point in the case there was no question 
but that the testimony of the auditors had established that this method 
was a proper one, then he naturally would have made the statement that 
he made; but, if he felt there was any question about the accounting method 
of gross profit, then the admission by the Appellee’s accountant that the 
accounting method of gross profit was correct should have been allowed. 

CONCLUSION 

Upon the record in this case it is respectfully submitted that the 
judgment below should be reversed and the case returned for retrial. 

Respectfully submitted, 

MARK P. FRIEDLANDER 
Attorney for Appellants 

Mark P. Friedlander 
Rm. 502 Hill Building 
839 - 17th Street, N.W. 

Washington 6, D. C. 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


[Filed Apr 5, 1954] Civil Division 

72 SAMUEL PAPER, I 

SOPHIE PAPER, 

MEYER H. FINGERMAN, 

and I 

EVELYN P. FINGERMAN, 

Partners, t/a Carl’s l 

213 Tenth St., S.W. 

Washington, D. C. I 

Plaintiffs, 

v. * 

BOSTON INSURANCE COMPANY, : 

A corporation 

3308 Fourteenth St., N. W. I 

Washington, D. C. 

Defendant. I 


Civil Action No. 1403-’ 54 


COMPLAINT ON INSURANCE POLICY 

1. Plaintiffs are residents of the District of Columbia and citizens 
of the United States, and bring this suit as partners trading as "Carl's" 
and operating a grocery and liquor store in the District of Columbia at 
213 Tenth Street, S. W. The Defendant is a corporation engaged in busi¬ 
ness in the District of Columbia and is sued as the insurer under a mer¬ 
cantile open stock burglary policy. The amount involved exceeds $3, 000. 00. 

2. The Plaintiffs herein, on and before the 19th day of July, 1952, 
and thereafter, operated a grocery and liquor store at 213 Tenth Street, 

S. W., in the City of Washington, District of Columbia. They, in the op¬ 
eration of their business, insured their inventory of groceries and liquors 
with the defendant corporation; and the Defendant, in consideration of the 
sum of $506.25 as a premium, insured the inventory of the plaintiffs under 
a mercantile open stock burglary policy which was numbered BOS 36840. 



2 


The face of the policy was $5,000.00, and ran for three years. 

73 3. While said policy was in full force and effect a series of bur¬ 

glaries occurred, and the Plaintiffs lost far in excess of the face of said 
policy by reason of such burglaries, said losses totaling $5, 908. 36 in 
liquors and allied beverages, and $1,211.10 in groceries. 

4. Proper proof of loss and reports were made to the insurance 
carrier. Defendant herein, and it has denied liability under the policy. 

WHEREFORE, Plaintiffs claim of the Defendant the full sum of 
$5,000. 00, plus costs of this suit. 

/s/ Mark P. Friedlander 
Attorney for Plaintiffs. 

demand for jury trial 

Plaintiffs demand a jury trial herein. 

/s/ Mark P. Friedlander 


74 [FiledApr. 27, 1954] ANSWER 

First Defense 

The complaint fails to state a claim upon which relief can be granted. 

Second Defense 

The defendant admits the jurisdiction of the Court and the issuance 
of a mercantile open stock burglary policy, effective July 19, 1952 to July 
19, 1955, to the plaintiffs herein and said policy was numbered 36840. The 
defendant denies each and every other allegation contained in the complaint. 

Third Defense 

The plaintiffs have failed to comply with the terms and conditions of the 
policy involved herein and are therefore not entitled to any recovery here¬ 
in. 

! GAUHER & STEWART 

By /s/ William E. Stewart, Jr. 

Attorneys for Defendant 

(CERTIFICATE OF SERVICE) 


75 [Filed May 7, 1956] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 4th day of May, 1956, 
before the Court and a jury of good and lawful persons of this district, 
to wit: (Names of Jurors), who, after having been duly sworn to well and 
truly try the issues between Samuel Paper, Sophie Paper, Meyer H. 
Fingerman, and Evelyn P. Fingerman, Partners, T/A Carl’s, plain¬ 
tiffs and Boston Insurance Company, A Corporation, defendant and after 
this cause is heard and given to the jury in charge, they upon their oath 
say this 7th day of May, 1956, that they find for the defendant against 
said plaintiffs, by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiffs his costs of defense. 

Harry M. HuH, Clerk 

By / s/ John F. Burke, Deputy Clerk 

By direction of 

Judge ALEXANDER HOLTZOFF 


81 [Filed June 6, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 6th day of June, 1956, that Samuel and 
Sophie Paper, and Meyer and Evelyn P. Fingerman hereby appeals to 
the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 7th day of May, 1956, in favor of 
Boston Insurance Company against said Samuel and Sophie ; Paper, and 
Meyer and Evelyn P. Fingerman. 

/s/ Mark P. Friedlander 

Attorney for Plaintiffs 

Serve: William Stewart, Attorney for Defendant 
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[Filed June 22, 1956] 


PLAINTIFF’S EXHIBIT NO. 1 


[The following two items were appended to Plaintiff’s 
Exhibit No. 1, Mercantile Open Stock Burglary Policy, 
which is photographically reproduced on the following 
pages] 


DR-44960 

ADDITIONAL PREMIUM: $3. 53 

CASUALTY AL 6625 

ENDORSEMENT 

This endorsement, effective October 28. 1952, forms a part of 

(12:01, standard time) 

policy No. BOS 36840 issued to SAMUEL PAPER, SOPHIE PAPER, 
MEYER H. FINGERMAN AND EVELYN P. FINGERMAN by Boston 
Insurance Company 

In consideration of an additional premium of $3. 53, it is agreed 
that this policy is reinstated in the amount of $144. 51 covering loss which 
occurred October 28-29, 1952 at 213 Tenth Street, S. W., Washington, 

D. C. 

All other terms and conditions of this policy remain unchanged. 

Young & Simon 

By _ 

Authorized Representative 


#1 MM BOSTON INSURANCE COMPANY 

EFFECTIVE: - JULY 19, 1952 Dated at Washington, D.C. 7/19/52 
It is agreed that the term of this policy is hereby amended to: - 


’’FROM JULY 19, 1952 TO JULY 19, 1955, at 12 
O’CLOCK NOON, STANDARD TIME AT THE LOCA¬ 
TION OF THE PREMISES AS TO EACH OF SAID 
DATES. ” 


Attached to and made a part of Policy No. BOS-36840 of the Boston 


Insurance Company of Boston, Massachusetts. 


Young & Simon, Agent 
By_ 
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DECLARATIONS 




Hem I. Name of Insured_ flAMUSt 

Hem X Business address of lnsured^_23^ 


iGEfMfiH, 

CAELVS 


CITY OR TOWN - 


Item 3. (a) Location of the building containing the premi 


CITY OR TOWN* 



(b) The portion of the building occupied solely by the Insured in conducting his business and herein colled the “premises' 

JfcUn 


Item 4. The business conducted in the Premises by the Insured is 


i cm neo* or eut 


5. No other business is conducted in the Premises, except os herein stated:_ Wfl erftftpfd on «_ 

4. Policy Period: From-JULY lQf 1Q*>2__to_JUhY _ 

Otl2 o'clock noon, standard time, ot the location of the Premises os to eoch of so id dotes. 

7. Thi» tntnl nnwint nf iwuroncB nrvior thit Pntiry i« KlViS THOUSAND AND HO/lOO 

5.000:~ i 

5. The premium is $-506 1 25_and is payable $__in advance, $_ 

on first anniversary, and $ nr, second anniversary. 

9. As respects the application of the Average Clouse in Condition Q_ Sixty _ 

c6Q_%) of the actual cash value of all merchandise hereby insured shall not be considered more 

Five Tho usand an d no/lPO ri nMnm ($_ 5.000:-_). 


'NAME or ALARM COMPANY 


ir centum 


jlar alarm system 


-i» or m MWT - m o in ta*ned and will be kept in proper working order and connected at all times when the Premises ore not 
open for business while this Policy is in force. Such alarm system is classified by Underwriters' Laboratories, Inc. as 

follows: Class_ A OK m _Installation_, s OB s _Certificate No__issued-- 

19__ expiring__ 19__ and protects: 

(a) completely all windows, doors, transoms, skylights and other openings leading from the Premises, and all ceilings, 
floors and hall, party, partition and building walls enclosing the Premises, except building walls which are exposed to 
street or public highway, and except that part of any building wall which is ot least two stories above roof of an ad¬ 
joining building;_ rcao „ MO _; (b) with traps all inaccessible windows, and with screens (or foils and traps) all accessible 

windows (except stationary show windows), and all doors, transoms, skylights and other openings leading from the 
Premises; and also protects all ceilings and floors not constructed of concrete, and all hall, party and partition walls 

enclosing the Premises;_ yil om NQ __; (c) with screens (or foils and traps) all accessible windows (except stationary show 

windows), and all doors, transoms, skylights and other openings leading from the Premises -— w oa ^— Such alarm 
system is connected with (a) an outside central station-^, OA ^—or (b) an alarm gong or siren on the outside of the 

Premises—^ ^ ^— Keys to the Premises are in the possession of the Alarm Company— rM ^ ^_ 

.. ItpM.—— PriwitA Watchman (Watchmen) employed exclusively by the Insured will be on duty within the 
Premises at all times when the Premises are not regularly open for business while this Policy is in force, and eoch such 
Watchman will make at least hourly rounds of the Premises and (a) register at least hourly on a watch m an's clock 
_ vn om MO _; or (b) signal ot least hourly to on outside central station— om ^— 

The Insured has no other Burglary, Robbery or Theft Insurance, except as herein stated:_ 


- eTATI NAMK Or COMPACT AND AMOUNT OF INIUAANCK 

Hem 13. The Insured has not sustained, nor received indemnity for, any loss by Burglary, Robbery or Theft within the last five 

years, except as herein stated: -„ ,I75Pa . 935L I OT COMPANY, DATS OT LORD AMO AMOUNT PASO 

Hem 14. No Burglary, Robbery or Theft Insurance applied for or carried by the Insured has been declined or canceled within the 
last five years, except os herein stated:-tt O ^C^P ^OnS^ and mam. o. com-amt - 


Countersigned at 


19_ 52 


YOUNG * SIMON 


LL -107 


2 . 000 — 9-49 


Printed in U. S. A. 


Authorized Representative 
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terms of this Policy 


(g(Ds$ai?&sw 

BOSTON, MASSACHUSETTS 

(A stock insurance company, herein called the company) 

agree with the Insured named in Item 1 of the Declarations forming a part hereof, subject to the conditions, limitations and other 


INSURING AGREEMENTS 


LOSS PROM I* To Indemnify the Insured for all loss of mer- 
PREMISES chandise, furniture, fixtures and equipment, occa¬ 
sioned by Burglary which shall mean the felonious ab¬ 
straction of such property from within the Premises, by any person 
or persons making felonious entry therein by actual force and violence 
when the Premises are not open for business, of which there shall be 
visible marks made upon the exterior of the Premises at the place of 
such entry by tools, explosives, electricity or chemicals. 


DAMAGE II. To Indemnify the Insured for all damage (except 
by fire) to merchandise, furniture, fixtures and equip¬ 
ment in the Premises caused by such Burglary or Attempt Thereat, 


and foe all such damage to the Premises provided the Insured is the 
Owner thereof or is liable for such damage. 

LIMITS OF III. The Company's total liability is limited as speci- 
INDEMNITY tied in Item 7 of the Declarations. If more than one 
person or interest is named herein as the Insured, the 
Company's liability for such loss sustained by all such persons and 
interests combined shall be limited in the aggregate to the said 
specified amount. 

POLICY IV. This Agreement shall apply only to loss as oforesaid, 
PERIOD occurring within the Policy Period defined herein or within 
any extension thereof under Renewal Certificate issued by 
the Company. 


CONDITIONS AND LIMITATIONS 


DEFINITIONS A. Premises as used in this Policy means the in¬ 
terior of that portion of the building designated in 
Item 3 of the Declarations which is occupied solely by the Insured 
in conducting his business, but shall exclude (1) show cases and show 
windows not opening directly into the interior of the Premises; (2) 
public entrances, halls and stairways. 

OWNERSHIP B. The insured property (except the Premises) may 
OF PROPERTY be owned by the Insured or held by him in any 
INSURED capacity whether or not the Insured is liable for 

the loss thereof. In the event of claim hereunder 
involving property so held by the Insured, the Company may adjust 
such claim either with the Insured or with the owner or owners, and 
payment of such claim to such owner or owners shall constitute full 
satisfaction of such claim by the Insured. If legal proceedings are 
taken against the Insured to recover for such loss or damage the 
Insured shall immediately notify the Company in writing and the 
Company, at its own expense, may conduct and control the defense 
in the name and on behalf of the Insured. 

• 

AVERAGE C. The Company shall not be liable for a greater 

CLAUSE proportion of any loss of or damage to merchandise 

as hereby insured (excluding jewelry, precious and semi¬ 
precious stones, watches, necklaces and articles containing one or 
more gems, and pledged orticles) than the amount of insurance stated 
in Item 7 of the Declarations bears to the percentage stated in Item 
9 of the Declarations, of the actual cash value of all such merchan¬ 
dise contained in the Premises at the time such loss or damage occurs; 
but as respects the application of the foregoing, such percentage of 
such value shall in no event be considered as more than the amount 
stated in the said Item 9. 


SINGLE AND D. The Company's liability for loss of or 

PLEDGED ARTICLES domoge to any one necklace or article of 

jewelry, or any one article containing one 
or more gems, or any one watch or precious or semi-precious stone, 
shall be limited to fifty dollars ($50). Subject to such limit as re¬ 
spects such articles, the Company's liability for loss of or damage to 
any article held by the Insured as a pledge or as collateral for on 
odvance or loan shall not exceed the value of the article as deter¬ 
mined and recorded by the Insured when making the odvance or loan, 
and in the absence of such record, the Company's liability shall be 
limited to the unpaid portion of the advance or loan plus interest 
accrued thereon at legal rates. 

EXCLUSIONS E. The Company shall not be liable for loss or 
damage: 

(1) if the Insured, any associate in interest, or servant or employee 
of the Insured, is either a principal or on accessory in effecting or 

„ attempting to effect the Burglary; 

(2) unless records are kept by the Insured in such manner that the 
Company can accurately determine therefrom the amount of loss or 
damage; 

(3) contributed to by fire or occurring during a fire in the building 
in which the Premises are located; 

(4) contributed to by any change in the condition of the risk; 

(5) to furs and articles containing fur which represents their prin¬ 
cipal value occasioned by the stealing of such property from within 


a show window in the Premises, by a person who has broken the 
glass thereof from outside the Premises, or by an accomplice of 
such person; 

(6) occurring while the protection or service promised in Items 10 and 
11 of the Declarations is not maintained; 

(7) to plate glass and lettering and ornamentation thereon. 

NOTICE OF F. The Insured upon knowledge of any loss or dam- 
LOSS age shall give notice thereof as soon as practicable by * 

telegraph at the Company's expense, to the Company, 
or to a duly authorized agent of the Company and shall also give 
immediate notice thereof to the public police or other peace authorities 
having jurisdiction. 

PROOF OF G. Affirmative proof of loss or damage under 

LOSS, oath in such detail as required by and upon such 

PROSECUTION forms as are provided by the Company shall be 
furnished to the Company within sixty days from 
the dote of the discovery of such loss or damage.* The Insured upon 
request of the Company shall also (1) furnish a complete inventory 
of all property not stolen or damaged, stating the original cost and 
the actual cash value and quantity thereof; (2) render every assistance 
in his power to facilitate the investigation and adjustment of any 
claim, exhibiting for that purpose any and all books, papers and 
vouchers bearing in any way upon the claim made and submitting 
himself ond his associates in interest and also, so far as he is able, 
his employees and members of his household to examination and 
interrogation by any representative of the Company under oath if 
required. If such examination and interrogation is reduced to writing ** 
and if signed or unsigned by the person so examined and interrogated, 
the Company will immediately deliver a copy thereof to the Insured. 

In the event of loss or damage for which claim is made the Insured 
shall, if the Company so requests in writing, take legal action at the . 
Company's expense to secure the recovery of the property and the 
arrest and prosecution of the offenders. 

PAYMENT, RE- H. Subject to other limitations herein expressed, 
PLACEMENT, the Company shall in no case be liable for more 1 

RECOVERY than the actual cash value of the stolen or dam¬ 

aged property at the time of the loss or damage, 
nor for more than the actual cost of repairing or replacing such 
property. The Company may repair any damage or replace any stolen •< 
or damaged property with property of like quality and value or pay 
for the same in money, as the Company may elect. Indemnification 
for any loss or damage shall reduce the limit of indemnity applicable 
thereto and shall also reduce the total amount of insurance by the << 
amount of indemnity paid and the value of the property replaced. 
Any property for which the Insured has been indemnified by pay¬ 
ment or replacement shall become the property of the Company. The 
party to this contract recovering any such property or receiving 
the return thereof, shall immediately notify the other in writing of 
such recovery or return. 

OTHER I. If the Insured or any other interested party 

INSURANCE carries other insurance covering such loss or damage + 
as is covered by this Policy, the Company shall not be * 
liable for a greater proportion of any such loss or damage than the 
amount applicable thereto as hereby insured, bears to the total 
amount of all valid and collectible insurance covering such loss or 
damage. 




(ATTACH ENDORSEMENTS HERE) 
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r tITATIONS J. No suit shall be brought under this Policy 
p until forty doys after proof of loss as required herein 

s been furnished, nor at oil unless commenced within two years 
^rn the date upon which the loss or damage occurred. If any limita- 
n of time for notice of loss or damage or for any legal proceeding 
rein contained is shorter than that permitted to be fixed by agree- 
fent under any statute controlling the construction of this Policy, the 
lortest permissible statutory limitation of time shall govern and 
kll supersede any condition of this Policy inconsistent therewith. 

IfeROGATION K. In the event of any indemnification under this 
Policy the Company shall be subrogated to all the 
{HTred's rights of recovery therefor and the Insured shall execute 
papers required and sholl do everything that may be necessary to 

C re such rights. 

GNMENT L. No assignment of interest under this Policy shall 
bind the Company without its written consent. If 
Insured shall die or be adjudged bankrupt or insolvent within 
ie Policy Period, this Policy, unless canceled, sholl, if written notice 
|*C§iven to the Company within thirty days after the date of such 
oth or adjudication, cover the Insured's legal representative as 
k Insured. 

|t$ICELATION M. This Policy may be canceled by the Insured by 
moiling written notice to the Company stating 
Jien thereafter such cancelation shall be effective. This Policy may 
canceled by the Company by mailing written notice to the In- 
|red at his business address designated in Item 2 of the Declarations, 
Icftfng when not less than five days thereafter such cancelation shall 
effective. The mailing of notice as ofaresoid sholl be sufficient 
Jfeof of notice and the insurance under this Policy shall end on the 
Ifective dote and hour of cancelation stated in the notice. Delivery 
ksuch written notice either by the Insured or by the Company shall 


be equivalent to mailing. If the Insured cancels, earned premium 
shall be computed in accordance with the short rate table printed 
hereon. If the Company cancels, earned premium shall be computed 
pro rata. Premium adjustment moy be made at the time correlation 
is effected and, if not then made, shall be made as soon as practic¬ 
able ofter cancelation becomes effective. The Company's check or the 
check of its representative mailed or delivered as aforesaid shall be a 
sufficient tender of any refund of premium due to the Insured. Rein¬ 
statement, if granted by the Company after cancelation, shall be in 
writing. 

CHANGE IN N. -None of the provisions, conditions or other terms 
POLICY i of this Policy shall be waived or altered except by 
| endorsement issued to form a part hereof and signed 
by the President, a Vice President, Secretary or an Assistant Secretary 
and countersigned by a duly authorized representative of the Company; 
nor shall notice to any ogent, or knowledge possessed by any agent or 
by any other person, be held to effect a woiver or change in any part 
of this Policy, provided that changes in the written portion of the 
Declarations! if initialed by any Monager, Assistant Manager or General 
Agent of the Company, shall bind the Company and the Insured. Per¬ 
sonal pronouns herein used shall apply regardless of number or gender. 

INSPECTION O. The Company sholl be permitted at ony reason¬ 
able time to inspect the Premises and may require 
the Insured to make the Premises reasonably secure. 

DECLARATIONS P. The statements in the Declarations ore repre¬ 
sented by the Insured to be true. This Policy is 
issued in reliance upon the truth of such statements and in consid¬ 
eration of the payment of the total premium expressed therein. By 
acceptance of this Policy the Insured agrees that it embodies all 
agreements existing between himself and the Company or any of its 
agents relating to this insurance. 


■y In Witness Whereof, the BOSTON INSURANCE COMPANY has caused this policy ito be signed by its president and its secretary at Boston, 
ossochusetts, but this policy shall not be valid unless countersigned on the declarations ipage by an authorized representative of the company. 
» 



s®stt@s» assswB&sstoi e®sas>j^s? 

BOSTON. MASSACHUSETTS 


Plaintiffs Ex. 2, J.A. 8 » „ 

- &ts. Ert. 

PROOF OF LOSS BY BURGLARY, THEFT, ROBBERY, DESTRUCTION OF QR DAMAGE 
TO PROPERTY, ACCEPTANCE OF COUNTERFEIT MONEY ORVGRf * 

OR PAPER CURRENCY, ETC. j„ r , ** & 


To the BOSTON INSURANCE COMPANY: 


We hereby make claim against you in the amount of $.../.Y../../.-....T..**?—Yor loss resulting from__ 

(BursWry. Xobtery. Thaft. Dutp) 

under policy number._£lQ£r....3A&fft&.. Effective date of policy...__ 

the loss occurring on_ .Zfjb _.dpy of.... J.U-.L-.'/. 19.X3...., at about-.....o’clock._ M. 

at (place of loss)._2LL3 L~../.jQ.„?_”$.X.?...S...V4*«L‘.___ _ .... _____; 

first knowledge of loss was. jUc t._.,o’dock,..i&*LM. on the—.-day of-._. 19.^..i; 

notice was given your office at-Al.C..% . r.n 2. 7 —- (V/ju* (Ll/^ / 

If bursary, robbery or theft notice was given to police at.&.l£c*...</y£..f..../^L..f/....on.. 


I OF OR DAMAGE 

ord ®^4. *. 

'to*** to 
,9Sg 

. 


Other insurance applicable to this loss is as follows: 

. ?/Gt/ £ _____ 


Company i _ Policy Noakn Amount 

The premises at time of loss were occupied by. 5 

.E/A&fiMtJrAc.. .; were vacant and had been vacant for._ _ 


The manner in which the loss was sustained was as follows: 

___.AA&fL_ Q.Fr. .J£DL.£..C__ pA.Q.J*Jzr.f$S. _ 

_. yo. .. tiJr. __ 



If a robbery, give name: and addresses of persons in charge of money and securities, pay roll funds, etc., at time of robbery. 



ia«S 



Were all protective devices described in policy in order and in use at time of loss?._ 


On the following cases and no others assured has received indemnity by reason of burglary, theft robbery, destruction of 
or damage to securities insurance: 

D> Date _ _ ^ Name of Company Amount 

_..(9SLi.„.z... Q..U\.Q£. .- $— 'ZS&i£V .— 

The loss for which claim is herein made did not originate by any act, design, or procurement on the part of the Assured, or 
in consequence of any collusion, fraud, or evil practice done or permitted by the Assured, or the Assured’s servants or em¬ 
ployees, or of which the Assured had knowledge prior to the loss, and nothing has been done by the Assured or with the Assured’s 
privity or consent to violate the conditions of the insurance. 

It is expressly agreed that the acceptance of this proof, although made on blanks furnished by the Company, or made by any 
agent or adjuster of the Company whether or not specially authorized to make or assist in making this proof, shall not be a 
waiver of the Company’s rights under the policy, nor shall the furnishing of blank proofs be a waiver of such rights. 

The foregoing statement has been carefully read to or by the Assured^ n ^ is ^ ^r^toj rb^^ ^^^ ^^d^^^^^ ^^^ ^p^^ 

// s'* ..—---- 

W .... (Not*: If claim is mad* by a corporation* an o IB c s r of tbs c or po r a t ion most 

S^teof — 7T~7t -V * 

County of:.^_ //■. 


...... ...... 


Personally appeared the above named.-- 

and made oath that the foregoing statement by him subscribed is true. 
Before me. 






(OVER) 



Mounr PuhBc 


XX—9 


































PLAINTIFF’S EXHIBIT NO. 3 
[Filed June 12, 1956] 

May 2, 1956 

Harry Klavan, Esq. 

Investment Building 

Washington, D. C. 

Re: Samuel Paper, et al T/A Carl’s Inventory Loss 
Dear Sir: 

At your request, I have made an analysis of the following data relat¬ 
ing to the determination of an inventory loss at Carl’s. 

1. Periodic Financial Statements for the Periods June 1, 1951 thru 

May 31, 1955 prepared annually by Boker - Dick Co., Public 
Accountants. 

2. A report, dated July 11, 1955 prepared by Lee, White & Co., 

Accountants and Auditors. 

3. The General Ledger of Carl’s for the periods January, 1952 

through December, 1953. 

4. A Schedule of Inventory Shrinkage as of July 31, 1953 as pre¬ 

pared by Boker - Dick Co. 

From my analysis of the above enumerated data, I have prepared 
the following detailed schedules. 

SCHEDULE A — Schedule of Gross Profit % by Periods, using 

the actual physical inventories reflected on the 
books of Carl’s for the combined Liquor and 
Grocery Departments. 

Computation of Estimated Inventory assuming 
a combined Gross Profit % of 18.226%. 

18.226% is a combined Gross Profit % of the 
fiscal year ending May 31, 1952. 

Computation of Estimated Inventory Shortage 
arising within the periods June 1, 1952 to May 
31, 1953 and June 1, 1952 to July 31, 1953. 
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SCHEDULE B — Schedule of Gross Profit % by periods, using the actual 

physical inventories reflected on the books of Carl’s for 
the Liquor Dept. only. 

Computation of Estimated Inventory assuming a Gross 
Profit % of 17.77%. 17.77% is the Liquor Dept. Gross 
Profit % of the fiscal year ending May 31, 1952. 

Computation of Estimated Inventory Shortage arising 
within the periods June 1, 1952 to May 31, 1953 and 
June 1, 1952 to July 31, 1953. 

t \ 

SCHEDULE C — Schedule of Gross Profit % by periods, using the actual 

physical inventory reflected on the books of Carl’s for 
the Grocery Dept. only. 

Computation of Estimated Inventory assuming a Gross 
Profit % of 18. 81%. 18. 81% is the Grocery Dept. 

Gross Profit % of the fiscal year ending May 31, 1952. 

Computation of Estimated Inventory Shortage arising 
within the periods June 1, 1953 to May 31, 1953 and 
June 1, 1952 to July 31, 1953. 

SCHEDULE D — Schedule of Gross Profit % for the Two Months Period 

June 1, 1953 through July 31, 1953 using the actual 
physical inventories reflected on the books of Carl’s 
for the combined operation, for the Liquor Dept, only, 
for the Grocery Dept. only. 

Schedule of Gross Profit % for the Ten Months Period 
August 1, 1953 through May 31, 1954, using the actual 
physical inventories reflected on the books of Carl’s 
for the combined operation, for the Liquor Dept, only, 
for the Grocery Dept. only. 

SCHEDULE E — Schedule of Average Monthly liquor inventories estimat¬ 
ed on the basis of a 17.77% Gross Profit on Sales 
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SUMMARY OF SCHEDULE A 

The Gross Profit % of the Combined Liquor and Grocery operation 
of Carl’s based on inventories reflected on the books and accountants’ 


statements are as follows: 

PERIOD 

June 1, 1951 to May 31, 1952 18.226% 

June 1, 1952 to May 31, 1953 (12 Mo.) 15.197% 

June 1, 1952 to July 31, 1953 (14 Mo.) 15.489% 

June 1, 1953 to May 31, 1954 16.482% 

June 1, 1954 to May 31, 1955 18.227% 


Based on the combined Gross Profit % of 18.226% for the Fiscal 
Year ending May 31, 1952, the combined inventory should be as follows: 
May 31, 1953 $33,872.17 

July 31, 1953 $34,637.17 

Based on the combined Gross Profit % of 18.226% for the Fiscal 


Year ending May 31, 1952, the inventory loss is as follows: 

Physical Estimated Estimated 


Inventory 


Shortage 


May 31, 1953 
July 31, 1953 


Inventory _ _ 

$26,049.72 $33,872.17 $7,822.45 

26,323.54 34,637.17 8,313.63 


SUMMARY OF SCHEDULE B 

The Gross Profit % of the Liquor Department of Carl’s based on 
inventories reflected on the books and accountants’ statements are as 


follows: 

PERIOD 

June 1, 1951 to May 31, 1952 17.77% 

June 1, 1952 to May 31, 1953 (12 Mo.) 15.49% 

June 1, 1952 to July 31, 1953 (14 Mo.) 14.39% 

June 1, 1953 to May 31, 1954 17. 65% 

June 1, 1954 to May 31, 1955 17. 50% 


Based on the Liquor Dept. Gross Profit % of 17.77% for the fiscal 
year ending May 31, 1952, the Liquor inventory should be as follows: 
May 31, 1953 $26,076.76 

July 31, 1953 $27,228.55 
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Period 


Physical 

Inventory 


Estimated 

Inventory 


Estimated 

Shortage 


May 31, 1953 $22,776.93 $26,076.76 $3,299.83 

July 31, 1953 21,513.31 27,228.55 5,715.24 

SUMMARY OF SCHEDULE C 

The Gross Profit % of the Grocery Dept, of Carl T s based on inven¬ 
tories reflected on the books and accountants’ statements are as follows: 


Period 


June 

i, 

1951 

to 

May 

31, 

1952 


18. 81% 

June 

i, 

1952 

to 

May 

31, 

1953 

(12 Mo.) 

14. 81% 

June 

i. 

1952 

to 

July 

31, 

1953 

(14 Mo.) 

17.10% 

June 

i, 

1953 

to 

May 

31, 

1954 


15.06% 

June 

i, 

1954 

to 

May 

31, 

1955 


19.18% 


Based on the Grocery Dept. Gross Profit % of 18. 81% for the fiscal 
year ending May 31, 1952, the grocery inventory should be as follows: 
May 31, 1953 $7,793.34 

July 31, 1953 7,111.28 

Based on the Grocery Dept. Gross Profit % of 18.81% for the 

fiscal year ending May 31, 1952, the inventory loss is as follows: 

Physical Estimated Estimated 

Inventory Inventory Shortage 

May 31, 1953 $3,272.79 $7,993.34 $4,520.55 

July 31, 1953 4,810.23 7,111.28 2,301.05 

SUMMARY OF SCHEDULE D 


The Gross Profit percentages for the two months period June 1, 
1953 through July 31, 1953, using the actual physical inventories reflect¬ 
ed on the books of Carl T s are as follows: 


For the Combined Operation 17.14% 

For the Liquor Department only 07. 61% 

For the Grocery Department only 27.77% 

The Gross Profit percentages for the ten months period August 1, 
1953 through May 31, 1954, using the actual physical inventories reflected 
on the books of Carl's are as follows: 
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For the Combined Operation 16.35% 

For the Liquor Department only 19. 52% 

For the Grocery Department only 12.44% 

SUMMARY OF SCHEDULE E 

Starting with the physical inventory of liquors taken May 31, 1952 
and increasing the inventory monthly by the amount of purchases, and 
reducing it by the cost of the goods sold (based on F Y E May 31, 1952 
Gross Profit % of 17. 77%) we arrive at a monthly inventory. As per 
this schedule, the liquor inventory should be $26076. 75 on May 31, 1953 
and $27,228. 56 as of July 31, 1953. The physical inventory as reflected 
on the books as of May 31, 1952 is $22, 776. 93 and as of July 31, 1953 
is $21, 513. 31. The resulting estimated shortages are $32, $3,299. 83 
and $5, 715.24. 

CONCLUSION 

By using the combined operation, we eliminate errors of alloca¬ 
tion of sales and purchases. Specifically, this method would eliminate 
Mr. Vinton Lee's objection to the very valid bookkeeping adjustment of 
October 31, 1951, in which entry, $1, 642. 79 of sales was allocated from 
the Grocery Department to the Liquor Department. 

It can be established with a reasonable certainty from the books and 
records that an inventory shortage has occurred at some point or points 
of time within the period June 1, 1952 through July 31, 1953. This short¬ 
age based on a combined Gross Profit % of 18.226% amounts to $8,313.63. 

/s/NATHAN H. OLSHAN, 

Certified Public Accountant 

NOTES AND COMMENTS ON LEE, WHITE & CO. REPORT 

1. This $4,000. 00 entry has been eliminated in all of my Schedules. 

2. The Grocery Department Schedule D) made a Gross Profit of 
27. 77% for the two months period, whereas the Liquor Department for 
the same period made 07. 61%. Undoubtedly there is an error in alloca¬ 
tion between liquor and groceries. If we used a combined estimated Gross 
Profit of 18.226% (FYE 5/1952) the inventory as of July 31, 1953 would 
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be $26,814.66 the physical inventory of July 31, 1953 was $26,323. 54, 
resulting in a loss of $491.12 for the period. 

3. The combined Gross Profit Percentage for the two months period 
ending July 31, 1953 is 17.14%. It is unfair to compare it with the Gross 
Profit Percentage by the two years immediately preceding, as this period's 
Gross Profit has been reduced by the loss. The only fair periods to take 
are the full year periods Immediately preceding and the full year periods 
subsequent to the loss. These years show a Gross Profit Percentage of 
18.22%. 

4. The entry of October 31, 1951 was a correct timely entry made 
to adjust an allocation of sales between departments. It was made in a 
period too remote from the period of the loss to be connected to it. The 
Gross Profit % of the Liquor department of the F Y E 5/1952 was 17. 77%. 
The Gross Profit % of the grocery department was 18.81%. It is contended 
that the correct % are Liquor 16.8% and Groceries 20.02%. The com¬ 
bined Gross Profit would not be affected by errors of allocation. 

5. The combined Gross Profit for the F Y E May 31, 1952 is 
18.226%. The combined Gross Profit for the 14 months period ending 
July 31, 1953 is 15.48% resulting in a loss of $8,313.63. 

6. We have not applied the generally accepted auditing procedures 
of direct confirmation with debtors, or attendance of the physical count 
of inventories, nor have physical tests of Inventories been made under 
our observation is a standard form of reservation required to be made 
vfoerein this procedure has not been followed. In a small write up of this 
type, it is usual for the accountant to accept the inventory as submitted 
ly the client. 

7. The $4,000.00 adjust was an error of the accountant, which he 
has explained. The adjustment to the liquor Gross Profit was not arbl- 
trary, but based on fact. The physical inventory was taken properly by 
the client on May 31, 1953. The liquor loss can be computed on a Gross 
Profit % of 17.7%, but the combined Gross Profit would be more accurate. 
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CARL’S MARKET 

SCHEDULE OF GROSS PROFIT % BY PERIODS USING ACTUAL 
PHYSICAL INVENTORIES - COMBINED LIQUOR & GROCERY 



Junel, 1951 

Junel, 1952 

Schedule A 

to 

to 


May 31,1952 

May 31,1953 

Sales 

247, 720.29 

258,280.28 

Cost of Goods 



Sold 



Opening in¬ 



ventory 

29,007.13 

24,672.14 

Purchases 

198,234.09 

220,406. 20 

Total 

227,241.22 

245,078. 34 

Closing In¬ 



ventory 

24, 672.14 

26,049. 72 

Cost of Goods 



sold 

202, 569. 08 

219, 028. 62 

Gross Profit 

45,151.21 

39,251.66 

Gross Profit % 

18.226% 

15.197% 


June, 1952 

Junel, 1953 

Junel, 1954 

to 

to 

to 

July 31, 1953 May 31,1954 

May 31,1955 

303,776. 03 

278,187.11 

251,051.29 


24,672.14 
258, 374. 84 

26, 049. 72 
231,209.21 

24, 922.64 
202,199.26 

283, 046. 98 

257,258. 93 

227,121.90 

26, 323. 54 

24,922. 64 

21, 831. 97 

256, 723.44 

232, 336.29 

205,289. 93 

47,052. 59 

45, 850. 82 

45, 761. 36 

15.489% 

16.482% 

18.227% 


Computation of Estimated Inventories 
Using a Gross Profit % of 18.226% - Combined Liquor ? Groceries 

June 1,1952 June 1,1952 
to to 

May 31,1953 July 31,1953 


Sales 

258,280.28 

303, 776.03 

Opening Inventory (P.) 

24,672.14 

24,672.14 

Purchases 

220,406. 20 

258, 374. 84 

Total 

245,078. 34 

283, 046. 98 

Closing-Est. at 18.226% 

33, 872.17 

34, 637.17 

Cost of Goods Sold 

211,206.17 

248,409. 81 

Gross Profit 

470,074.11 

55, 366.22 

Combined Inventory Est. 

at 18.226% 



33, 872.17 

34,637.17 

Combined Physical Inven 

- 


tory 

26, 049. 72 

26, 323. 54 

Estimated Inventory 
Shortage 

7, 822.45 

8,313.63 


CARL'S MARKET 

SCHEDULE OF GROSS PROFIT % BY PERIODS USING ACTUAL 
PHYSICAL INVENTORIES - LIQUOR DEPT. ONLY 

June 1, 1951 Junel,1952 June 1,1952 Junel,1953 Junel,1954 
Schedule B to to to to to 

May 31,1952 May 31,1953 July 31,1953 May 31,1954 May 81,1955 

Sales 139,566.25 145,225.53 169,208.10 152,576.14 142,392.11 

Cost of Goods 
Sold 

Opening In¬ 
ventory 24,456.88 21,498.24 21,498.24 22,776.93 20,191.13 

Purchases 111,801.63 123,997.47 144, 807.15 123,063.13 115, 549.10 

Total 136,258.51 145,495.71 166,368.39 145,840.06 135,740.23 

Closing In¬ 
ventory 21,498.24 22,776.93 21, 513.31 20,191.13 18,269.27 

Cost of Goods 

Sold 114,760.27 122,718.78 144,855.08 125,648.93 117,470.96 

Gross Profit 24,805.98 22,506.75 24,353.02 26,927.21 24,921.15 

Gross Profit % 17.77 15.49 14.39 17.65 17.50 

Statement of Assumption 

Assuming that the Gross Profit % for the 14-month period June 1, 1952 
through July 31, 1953 was the same as the preceding year, namely, 

17. 77%, the inventory as of July 31, 1953 would have been $27,228. 56. 

Computation of Estimated Inventories 
Using a Gross Profit % of 17. 77% - Liquor Dept. 

June 1,1952 June 1,1952 



Sales 145,225.53 169,208.10 

Cost of Goods Sold 

Opening Inventory j 21,498.24 21,498.24 

Purchases 123, 997.4 7 144, 870.15 

Total 145,495.71 166,368.39 

Closing Inventory-Estimated at 17. 77% 26,076. 76 27,228. 55 

Cost of Goods Sold-Estimated at 82.23% 119,418. 95 139,139. 84 

Gross Profit (Estimated at 17. 77%) 25, 806. 58 30,068.26 

Liquor Inventory Estimated at 17. 77% 26,076. 76 27,228. 55 

Physical Liquor Inventory 22, 776. 93 21, 513. 31 

Estimated Liquor Shortage 3,299. 83 5, 715. 24 
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CARL'S MARKET 


SCHEDULE OF GROSS PROFIT BY PERIODS USING ACTUAL 
PHYSICAL INVENTORIES - GROCERY DEPT. ONLY 


June 1,1951 June 1,1952 

J^ne 1,1952 

June1,1953 

June1,1954 

Schedule C to to 

i to 

to 

to 

May 31,1952 May 31,1953 

July 31,1953 May 31,1954 May 31,1955 

Sales 108,154.04 113,054.75 

Cost of Goods 

Sold 

Opening In- 

134, 567. 93 

125,610. 97 

108,659.18 

ventory 4, 550.25 3,173.90 

3,173.90 

3,272. 79 

4,731.51 

Purchases 86,432.46 96,408. 73 

113,193.14 

108,146.08 

86, 650.16 

Total 90, 982. 71 99, 582.63 

Closing In- 

116, 367.04 

111,418. 87 

91,381.67 

ventory 3,173.90 £, 272. 79 

Cost of Goods 

| 4,810.23 

4,731. 51 

3, 562. 70 

Sold 87,808. 81 96,309. 84 

111, 556. 81 

106,687. 36 

87, 818.97 

Gross Profit 20,345.23 16, 744. 91 

23,011.12 

18,923. 61 

20, 840.21 

Gross Profit % 18.81 14.81 

17.10 

15.06 

19.18 

Computation of Estimated Inventories 

Using a Gross Profit % of 18. 81% - Grocery Dept. 

June 1,1952 June 1,1952 
to to 

May 31,1953 July 31,1953 


Sales 

Cost of Goods Sold 

113, 054. 75 

134, 567. 93 


Opening Inventory 

3,173. 90 

3,173. 90 


Purchases 

96,408. 73 

113,193.14 


Total 

99, 582. 63 

116, 367. 04 


Closing Inventory (Est. at 18. 81%) 

7, 793. 34 

7,111.28 


Cost of Goods Sold 

91, 789.29 

109,255.76 


Gross Profit 

21,265.46 

25,312.17 


Gross Profit % 

18.81 

18,81 


Grocery Inventory Estimated at 18. 81% 

7,993. 34 

7,111.28 


Physical Grocery Inventory 

3,272. 79 

4, 810.23 


Estimated Grocery Shortage 

4, 520. 55 

2,301.05 
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CARL’S MARKET 

SCHEDULES OF GROSS PROFIT % FOR THE TWO-MONTH 


PERIOD JUNE 1, 1953 THROUGH JULY 31, 1953 


Schedule D 

Combined 

Liquor 

Groceries 

Liquor 

Sales 

45,495. 75 

23,982. 57 

Cost of Goods Sold 

Opening Inventory 6/1/53 
Purchases 

26, 049. 72 
37, 968. 64 

22,776. 93 
20, 892.68 

Total 

64,018.36 

43,669. 61 

Closing Inventory 7/31/53 

Cost of Goods Sold 

26,323. 54 
37, 694. 82 

21, 513. 31 
22,156.30 

Gross Profit 

7, 800. 93 

1,826.27 

Gross Profit % 

17.14 

07.61 

Schedules of Gross Profit % for the Ten Month 
Period August 1, 1953 through May 31, 1954 


Combined 

Liquor 

Sales 

232,691.36 

128, 593. 57 

Cost of Goods 

Opening Inventory 8/1/53 
Purchases 

26,323. 54 
193,240. 57 

21,513. 31 
102,170.45 

Total 

219, 564.11 

123,683. 76 

Closing Inventory 5/31/54 

24, 922.64 

20,191.13 

Cost of Goods 

194, 641.47 

103,492. 63 

Gross Profit 

38,049. 89 

25,100.94 

Gross Profit % 

16.35 

19. 52 


Groceries 


21,513.18 

3,272. 79 
17,075. 96 

20,348. 75 

4,810.23 
15, 538. 52 

5, 974. 66 

27. 77 


Groceries 
104,097. 79 

4, 810.23 
91,070.12 

95, 880.35 

4,731. 51 

91,148. 84 

12, 948. 95 

12.44 
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CARL'S MARKET 

AVERAGE MONTHLY LIQUOR INVENTORY COMPUTATION 
ASSUMING A 17. 77% GROSS PROFIT 

1952 FYE 


Schedule £ 

Sales 

Purchases 

Cost of 
Sales 

Gross 
Profit % 

Estimated 

Inventory 

January-1952 

11,461.05 

6,637.12 

1 

9,424.42 

17. 77 

22,372.42 
19, 585.13 

February ” 

11,100.26 

9,662.74 

9,127.74 

17.77 

20,120.13 

March " 

11,274. 97 

9, 379. 84 

9,271.41 

17. 77 

20,228. 56 

April ” 

10,960. 84 

11,242. 36 

9,013.10 

17. 77 

22,457. 82 

May- ” 

F. Y. E. 

13,000. 76 

9, 730. 94 

10,690. 52 

17. 77 

* 


/ 


June- 1952 10,115.25 

11,163.75 

q, 317. 77 

17. 77 

24,344.22 

July " 

11,110. 79 

9, 908.13 

9,136.40 

17. 77 

25,115. 95 

August ” 

11,424.10 

5,594.49 

9,394. 04 

17. 77 

21,316.40 

September” 

10,104.49 

7, 624.00 

8,308. 92 

17. 77 

20,631.48 

October ” 

12,666.98 . 

11,285. 50 

10 9 416.06 

17. 77 

21, 500. 92 

November M 

12, 871.20 

15, 572. 94 

10, 583. 99 

17. 77 

26,489. 87 

December " 

16,629.62 - 

9, 726.26 

13,674. 54 

17. 77 

22, 541. 59 

January 1953 12,094.38 

10, 508. 04 

9, 945. 21 

17. 77 

23,104.42 

February ” 

11,238. 66 

12, 300.26 

9,241. 55 

17. 77 

26,163.13 

March " 

12,389.27 

7,471.99 

10,187. 70 

17. 77 

23,447.42 

April ” 

12, 564.18 

11,411.64 

10,331. 52 

17. 77 

24, 527. 54 

May 






F. Y. E. 

12,016. 61 

11,430.47 

9,881. 26 

17. 77 

26,076. 75* 


June 1953 11,447.04 

9, 814.47 

9,412. 90 

17. 77 

26,478. 32 

July ” 

12, 535. 53 

11, 058.21 

10,307. 97 

17. 77 

27,228. 56 

August ” 

11,524.10 

7,609. 64 

9,476.27 

17. 77 

25,361. 93 

September” 

11,100.29 

9, 833. 52 

9,127. 77 

17. 77 

26,067. 68 

October ” 

13,133. 82 

12,131.94 

10,799.94 

17. 77 

27,399. 68 

November ” 

12,670.24 

10,110.25 

10,418.74 

17. 77 

27,091.19 

December ” 

17,164. 86 

12,266.16 

14,114. 66 

17. 77 

25,242. 69 
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l Filed June 18, 1956] 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 

May 4, 1956. 

1 The above-entitled matter came on for trial before the Honorable 


ALEXANDER HOLTZOFF, United States District Judge, and a jury, at 
10:00 o’clock a.m. 

APPEARANCES: 


2-A 


3 


4 


On behalf of the Plaintiffs: 

MARK P. FRIEDLANDER, Esq. 

On behalf of the Defendant: 

WILLIAM E. STEWART, Esq. 
****** 

PROCEEDINGS 

****** 

MEYER H. FINGERMAN 

****** 

DIRECT EXAMINATION 
BY MR. PSHEDLANDER: 

Q. Will you state your full name, sir? A. Meyer H. Fingerman. 
****** 


Q. I call your attention to the period in July of 1953. I ask you 
whether anything unusual occurred in relation to the business and I am re 
ferring now to the events of July 25, 1953? A. Yes, sir. 

r 

Q. Will you tell the Court and the jury what occurred? A. During 
Saturday, one of the neighbors told me that one of the bars — 

THE COURT: Saturday? 

THE WITNESS: July, 1953. 

THE COURT: Which Saturday ? You said July, 1953. 

THE WITNESS: I think it was the 25th, one of the working days— 
that one of the bars had been struck from the window so I went out to in¬ 
vestigate it and the bars on the window had been pulled out a little like 
5 somebody was trying to get in but it looked like nobody was trying to get 
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into the store so I told one of the carpenters, who lived in the neighborhood, 
to repair it as soon as he could. 

The next day, which was Sunday and the store is closed, I was riding 
with my wife and came down around Lincoln Memorial and riding around 
and I decided to go over to the store to see if there was any other damage 
to the window. 

As I rode by the store, there didn't seem to appear to be any damage 
to the store but, being in the neighborhood, I went in the store and just on 
second thought, I looked around the store to see if everything was all right 
and I went into the back storeroom to see how the whiskey was and the safe. 
As I went in, the trap door which was opened to keep the hot air moving 
out under the compressors in the back, I noticed a light coming from the 
second story which is a roof and I had never seen anything like that be¬ 
fore. 

I climbed up on top and noticed that the skylight, which was there, 
had been broken open and I found some whiskey bottles on the second floor 
which were broken up there. I immediately suspected somebody was 
breaking into the place and I immediately called the police. 

BY MR. FRIEDLANDER: 

Q. Did you hear anything unusual as you entered the store? 

A. No, nothing unusual. 

6 Q. Do you recall whether the bottles on the second floor, which 

were broken, how many there were? A. I think there were three, sir. 

Q. In other words, there were three broken bottles? A. On the 
second floor above the storage. 

Q. You didn't keep any liquor in storage on the second floor, did 
you? A. No, sir. 

Q. Do you know what you kept up there? A. Just old papers; 
records. 

Q. Immediately below the second floor where you found the broken 
bottles, the three of them, did you have any liquor stored on the first 
floor? A. All our liquor was stored on the first floor in the back there. 

Q. Do you recall the time the policy involved in this case was 
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taken out and Immediately before? Do you recall having any conversa¬ 
tion with the representative of the insurance company as to the condition 
of the premises? A. They wanted us to fix up the front windows and 
bar the window above the front door and to fix the trash room door. 

Q. Did you make all the repairs which were suggested to you by 
the insurance company? A. Every one, sir. 

7 Q. Can you tell the Court and jury how that skylight, as you call 
it, how that was attached to the roof? A. From the inside, you cannot 
visualize any opening up there but it is like a cover nailed to the top of 
the roof and you can walk by every day and not notice anything but the 
Sunday when I did go to the store, this light was coming through the roof. 

Q. Had you had any indications of unusual losses in inventory prior 
to that Sunday you noticed the breakage? A. I believe we took inventory 
and noticed that the inventory was down. 

Q. Do you recall whether or not inventory was taken after July 26, 
1953, immediately thereafter? A. Yes, sir. 

Q. Do you recall whether it was the end of the month of July, 1953 ? 
A. It was the end of the month, sir. 

Q. Prior to that time, when had your inventory been taken next 
immediately before, do you remember? A. The end of May, sir. 

Q. I ask you, sir, did you report this to the police? A. Yes, sir. 

Q. What did you report to the police? A. That the skylight had 
been broken into and there were bottles broken up on top. 

8 Q. Did there come a time when a further report was made to the 
police, if you know? A. No, sir. 

Q. You don’t know or there wasn’t? A. I mean I don’t know. 

* * * * * * 

BY MR. FRIEDLANDER: 

Q. Mr. Fingerman, can you tell the Court and jury about the 
physical attributes of the building in relation to the next door properties? 
A. We are on the side of an alley, an alley running through on one side 
of the building. There is another store on the left side of our store and 

9 then there is a store with apartments above next to that store. 


26 


Q. Do any of the windows or doors of the apartment enter upon 
the roof? A. You can see the roof of our building from the apartment 
which is on top of the store, which is the second store from our building. 

Q. When was the first time that you knew that this manhole existed 
on the roof? A. When I discovered that the skylight was broken and the 
light was coming through. 

Q. Can you tell us whether or not you had an employee in your 
store in October, 1952, and will you tell us his name? A. Mr. Hicks. 

Q. And did there come a time when you learned that he was as¬ 
sociating with the people who lived in this apartment? A. His wife did 
work for the people who lived in the apartment. 

Q. Did there come a time when you had occasion to discharge this 
man? A. Yes, there was. 

Q. This information that you tell us, did you report that to the 
police? A. Yes, we did. 

Q. You are not familiar with what your partner did or saw in 
reference to the inventory as of May, 1953, are you? A. No, sir. 

10 Q. Mr. Fingerman, did you notify anybody about this loss outside 

of the police? A. I called our attorney the first thing right after I called 
the police. 

Q. Do you know who handles your insurance? A. Mr. Klavan. 

Q. Harry Klavan? A. Yes. 

THE COURT: What was the date you called Mr. Klavan? 

THE WITNESS: The same day, on Sunday. I think he was out of 
town but I got hold of his office and they took care of the information. 

MR. FRIEDLANDER: You may examine. 

CROSS EXAMINATION 
BY MR. STEWART: 

Q. Mr. Fingerman, when was this that you called Mr. Klavan 1 s 
office? A. Probably Monday, sir. 

Q. That would be the 27th? A. Yes, sir. 

Q. He was out of town at that time? A. Yes, sir. 

Q. And you left word that you had made this discovery at the 
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premises of the grocery and liquor store? A. Yes, sir. 

Q. And Mr. Klavan was your attorney at that time, is that time, 
is that correct? A. The attorney that handles our insurance, too. 

THE COURT: He is your attorney? 

THE WITNESS: Yes, sir. 

BY MR. STEWART: 

Q. Mr. Fingerman, when you observed this light, you notified the 

< 

police, you told us. Did you go up on to the roof? A. No, sir, you can T t 
climb on to the roof. It is too high to climb from the second story up to 
the roof from the inside of the building. 

Q. What about from the outside of the building? A. From the top 
of our store, you can take a ladder and go up to the top of the roof. 

Q. And how would you ascend from the ground to the top of your 
store? Is there any fixture or fire escape? A. No, there is no fixture, 
sir. 

Q. The roof of this building is elevated how high above the top of 
the store that you referred to? A. Twelve, 15 feet. 

Q. And what is the distance or approximate distance between the 
top of the store, as you have referred to it, and the apartment house that 
12 you referred to? A. Just walking across the roof. 

Q. And the buildings are side by side? A. Yes, sir. 

Q. Did you ever swear out a warrant with the Police Department 
or the United States Attorney's office for this former employee that you 
mentioned? A. No, sir. 

Q. Outside of observing, as I believe you told us, that there were 
several bottles of whiskey that were broken, did you make any other ob¬ 
servations of foodstuffs and merchandise or anything of that sort? A.No, 
sir. 

Q. These were pint bottles of whiskey, were they? A. Yes, sir. 

Q. And when the police did respond to your call, they came to the 
store? A. Yes, sir. 

Q. Did they talk to you at that time, sir? A. Yes, sir. 

Q. Did you indicate at that time that your loss was confined to the 
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three pint whiskey bottles ? A. All that I could see were the three bot¬ 
tles that were broker but I didn’t know anything else. 

Q. You also summoned or called upon a carpenter to make repairs, 

13 did you? A. Yes, sir. 

Q. When did you do that, sir ? A. The same day, sir. 

Q. That would be Sunday, the 26th of July ? A. Yes, sir. 

Q. And was that a carpenter who had made repairs and done work 
for you or your partners previously ? A. Yes, sir. 

Q. Was he working regularly for you or just doing jobs when you 
had them to be done? A. Just doing jobs as we had them. 

Q. When did he make any repairs there as a result of your call on 
the 26th ? A. The same day. 

Q. On Sunday, the 26th ? A. Yes, sir. 

Q. And he repaired this skylight at that time ? A. Yes, sir. 

Q. Did you summon your partner upon discovery of that situation? 

A. He was out of town, sir. 

* * * * * * * 

14 Q. Did either you or Mrs. Fingerman examine the skylight? A. I 
didn’t get up on the roof but I could see that it was torn open, it was away 
from the roof. 

Q. And you could see that from within this storage space that you 
spoke of ? A. Yes, sir. 

Q. Where was the skylight itself ? A. It was half over the hole. 

Q. It wasn’t lying on the roof away from the hole ? A. No, sir. 

THE COURT: Was the hole in the skylight, in the glass ? 

THE WITNESS: It is not a glass, Your Honor. It is a hole in the 
roof and apparently the cover is put over this thing and nailed down. From 
the inside, you can’t tell whether there is any hole or anything in the roof 
but, after walking in the dark back there with the light coming through 
from on top, you could see that the cover had been pulled away or ap¬ 
parently been pulled back. 

THE COURT: Cover of what ? 

THE WITNESS: In the roof. 
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THE COURT: Cover in the roof? 

THE WITNESS: It seems to be a cover over the skylight. 

THE COURT: What was the hole in ? 

THE WITNESS: The skylight is on top of the roof. 

THE COURT: Yes. 

THE WITNESS: And there seems to be a cover which fits over the 
hole and, from the inside, you can’t tell whether, in the dark up there, 
there^ there are no lights or anything, that there is any hole or anything 
in the roof. 

THE COURT: You mean all that had happened was that somebody 
had opened that cover which covered the hole ? 

THE WITNESS: Yes, sir. 

THE COURT: What repairs were necessary ? 

THE WITNESS: To cover it back and nail it down so no one else 
could come back in there. 

THE COURT: In other words, nobody had made a break in the roof, 
is that it? 

THE WITNESS: No, sir. 

THE COURT: Or in the skylight ? 

THE WITNESS: No, sir. 

THE COURT: Merely somebody had lifted the cover up, is that it? 

THE WITNESS: Lifted it or torn it off. 

THE COURT: And you got a carpenter to nail it down ? 

THE WITNESS: I think he made a new cover for it. 

BY MR. STEWART: 

Q. Mr. Fingerman, as one of the partners in this business, is it 
your contention that the business has suffered a loss during the period be¬ 
ginning in April of * 53, for that month, May of ' 53 and June of * 53 as evi¬ 
denced by an inventory shortage ? A. The loss is there as far as no in¬ 
ventory is there, sir. When we received a statement, my father-in-law 
naturally said that we didn't have that much stock in the back room. 

Q. Can you tell me around May of ' 53 what would be the approximate 
value of the stock that you would have there in the store ? I should ask you 
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about the liquor stock. 

THE COURT: I would like to suggest this to counsel. It seems to 
me that the comparison has to be made upon the tangible object and not 
according to the value of the inventory in order to establish a burglary. 

Of course, after you establish the loss of the tangible objects then, of 
course, you have to evaluate them but I do not see how you can estab¬ 
lish a loss by burglary by comparison of inventories in dollars and cents. 

* * * * * * * 

17 BY MR. STEWART: 

Q. And then there would have been two years that you were in this 
building? A. Yes, sir. 

Q. And you were unaware of the existence of that skylight ? A. Never 

having to go upstairs there, yes. 

* * * * * * * 

18 JOHN WILLIAM ROWELL 

♦ * * * * * * 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Will you state your full name, sir ? A. My name is John Wil¬ 
liam Rowe 11. 

Q. What is your address, sir? A. 930 C Street, Southwest. 

Q. What is your occupation ? A. House carpenter. 

Q. Do you know the plaintiff, Mr. Paper ? A. I do, yes, sir. 

Q. Have you ever had occasion to do any work for him? A. Yes, 

sir. 

Q. And that work would be carpenter work? A. Yes, sir. 

Q. Did you have occasion to do any work on the building as early 
as 1951? A. 1951? 

Q. Yes. A. I don’t remember. I have been working for them sev¬ 
eral years. I don’t know whether it was ’ 51 or not 

Q. Do you recall in 1953, in July of 1953, being called upon to do 
any particular work ? A. Well, on one day, and it was a Sunday — 

THE COURT: Suppose you speak a little louder. 
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THE WITNESS: On a Sunday, Meyer met me there and told me that 
the hatch was off of the roof there where there is a manhole, called a 
hatch cover, you know, over a manhole and he could see from the inside 
the daylight. So he told me about it and asked me if I would fix it so I 
went up there on the roof and took the hatch cover. It was all apart, of 
course, and it was off of the opening where it is supposed to be and I 
took it down into my place and made a new hatch. I made a new one for 
him and carried it up there for him and put it on the same day. 

THE COURT: You did what ? 

THE WITNESS: I made a new hatch cover the same day and made it 
secure. 

BY MR. FRIEDLANDER: 

Q. Can you tell the Court and jury what you found when you went 
on the roof in relation to this hatch cover ? A. Well, all I found was it 
was off of its original place where it is supposed to fit .over this manhole. 
There is a manhole in the roof. You will find one on any roof, practically, 
and it is supposed to be fastened on the inside with large hooks and all that 
but this was off and laying off from the hole but it was in pieces, you know, 

and I took it and took it down. 

Q. Could you judge what had been used to . move it from the hole ? 

MR. STEWART: I object, Your Honor. 

THE COURT: Objection sustained. You can ask him what he did. 

BY MR. FRIEDLANDER: 

Q. When you first saw the hatch cover, what was its condition? 

A. It was in pieces. 

* * * * * 4c * 

THE'WITNESS: It was broken up. 

THE COURT: It was what? 

THE WITNESS: It was broken up. 

BY MR. FRIEDLANDER: 

Q. Are you familiar with these hatch covers ? A. I am, yes, sir. 

Q. And how do they fit on the hole ? A. Why there is a frame or 
a curb that cups up in the roof about 4 or 6 inches high above the roof and 



21 


32 

this cover is made like a lid, a square lid that fits over the top of that 
and they are fastened on the inside. 

Q. How would this cover be removed? A. You would have to go — 
MR. STEWART: I object. He has asked this witness how this cover 
was moved. 

THE COURT: i You mean how it was removable and not how it was 
removed in this particular instance ? 

MR. FRIEDLANDER: That is correct. 

BY MR. FRIEDLANDER: 

Q. How was that hatch cover removable ? A. From the inside, 
you would have to unhook the latches in there to come out but, otherwise, 
you would have to pry in there with some instrument, I don’t know what, 
pinch bars or hammers or whatever you could get. I don’t know. Of 
course it can be pried open. Anything can. 

Q. And could you tell, from what you saw, what had happened to 

this hatch cover ? A. That I didn’t pay much attention to. 

* * * * * * * 

BY MR. FRIEDLANDER: 

Q. Could you tell, from what you saw, the way the hatch cover was 
what happened to it? A. Yes. 

22 Q. What happened to it, in your judgment ? 

MR. STEWART: I object, Your Honor. 

THE COURT: Objection sustained. 

BY MR. FRIEDLANDER: 

Q. What did you find? Describe the hatch cover. 

THE COURT: He has already described it. 

MR. FRIEDLANDER: I would like to get the details. 

THE COURT: Do not go over the same grounds more than once. 

BY MR. FRIEDLANDER: 

Q. In making a new hatch cover, did you use any part of the old 
one ? A. Just the tin. 

Q. The pin? A. Just the tin, yes, sir. I used all new wood in the 
construction but I used the old tin to cover it back with. 



Q. And what did you do after you replaced the hatch ? Did you fasten 
it in any way ? 

******* 

THE WITNESS: I made it secure. 

* * * * * * * 

BY MR. FRIEDLANDER: 

Q. Can you tell us the distances, sir, if you know from the roof 
to the floor or the flooring of the second floor of the building ? Do you 
know where this roof hatch is ? A. Yes, sir. 

Q. Do you know how many floors there are in that building ? A. 
There is a ground floor and a second floor. 

Q. What is the distance from the roof, if you know, to the first 
floor ? 

THE COURT: I think Mr. Finger man testified to that. He said 
it was 12 or 15 feet. 

MR. FRIEDLANDER: I think that is an error, sir. 

***♦,**♦ 

THE COURT: Do not let us have things from two witnesses. 

BY MR. FRIEDLANDER: 

Q. Do you know the distance from the roof to the second floor ? 

A. Yes, no less than 20 feet. 

Q. And do you know the distance from the ceiling of the second floor 
to the place where the liquor is stored? A. About 10 feet. 

Q. You remember where the hole in the roof was, the hatch which 

was covered? A. Ido. 

Q. How far is that from the building nearest where the windows 
open on the roof ? How far away is that ? A. About 8 or 10 feet. The 
windows don’t open. 

Q. Are you speaking of the windows in the Fingerman building? 

A. No windows open. 

Q. Who closed the windows in the building that you put the hatch on? 
A. I suppose the contractor, the original contractor. 

Q. You didn’t do it? A. No, I didn’t close them. 
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Q. I am speaking of the house to the left of the Fingerman store. 

Do you know where some people live ? A. Yes, sir. 

Q. And how far are their living quarters where the people live from 
this roof where you put the hatch on? A. I could see a porch and you 
would have to go over two roofs to get there, if that is the quarters you 
have reference to. 

Q. And those windows there are not sealed, the windows in that 
building, or do you know? A. Yes, there are windows there. 

Q. They are sealed or not sealed ? A. I couldn’t say about that. 

25 Q. Did you ever look at them? A. Yes, I noticed them, yes, sir. 

Q. But you didn’t examine them to see whether they were closed? 

A. I didn’t examine them, no. * * * 

CROSS EXAMINATION 
BY MR. STEWART: 

Q. How far would it be across the two roofs, Mr. Rowell, to that 
porch that you spoke of ? A. Could you speak a little louder so I can hear 
better ? 

Q. Yes. I asked you from this hatch over to that porch that you saw, 
you told us you had to cross two roofs ? A. Yes, sir. 

Q. How far would that be ? A. A matter of about 60 or 80 feet. 

Q. And what would be the distance that would separate the roofs of 
the two buildings that you would have to cross to get to that porch? A. 
There was no separation. 

Q. And between the roof, the second roof and the porch would there 
be any? A. I don’t know what the separation is in there. There might 

be an areaway in there. I couldn’t say. 

******* 

26 SAMUEL PAPER 
******* 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Will you state your full name, Mr. Paper ? A. Samuel Paper. 
Q. You are one of the plaintiffs in this case ? A. Yes, sir. 
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Q. And your store is located at 213 Tenth Street, Southwest? A. 
Yes, sir. 

Q. I call your attention to the month of May of 1953 and ask you if 
you will tell the Court and jury if anything unusual occurred in relation 
to the inventory? A. Yes, sir. 

Q. Tell us what happened. 

* * * * <£ * * 

27 In May, 1953, when I received a statement from the accountant, I 
looked it over — 

THE COURT: The question is what occurred. 

BY MR. FRIEDLANDER: 

Q. Will you tell us, sir, did you examine your inventory ? A. Yes, 
sir. 

Q. And was that as the result of what you had seen in the accountants 
statement? A. Yes, sir. 

Q. What did you find in relation to the inventory ? 

THE COURT: I would like to inquire of counsel as. to how this is 
relevant ? The alleged burglary is supposed to have taken place on or 
about the 25th of July, 1953. How is the inventory of the preceding May 
relevant ? 

MR. FRIEDLANDER: Yes, sir. The evidence in this case, we think, 
although it is circumstantial, is still evidence, will show that the loss 
occurred over a period of time culminating in the discovery of how they 
got into the place. 

THE COURT: You mean there was a series of burglaries and not 
just one burglary ? 

MR. FRIEDLANDER: Yes, sir. 

THE COURT: Very well. 

BY MR. FRIEDLANDER: 

28 Q. Can you tell us the condition of your stock or inventory in your 
room in the rear in May of 1953 ? A. Yes, sir. It did not correspond to 
my imagination. It did not correspond with the statement of the accountant. 
The accountant has on the statement so much stock and, as a usual 
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procedure, when we get that statement, I will look the stock over, look 
it over. I don't take ho stock but I look it over and for years it would 
always correspond with the statement and this time, when I saw that he 
had a certain amount of stock put down in the statement, then I walked 
through the stockroom looked at it for a time and it was impossible to 
be that much. 

THE COURT: You mean that the goods on hand were short of what 
the accountant's statement showed, is that it? 

THE WITNESS: Yes, sir. 

MR. FRIEDLANDER: 

Q. Did you form any opinion as to how much was missing at that 

time? 

MR. STEWART: I object. Your Honor. 

THE COURT: Objection sustained. 

BY MR. FRIEDLANDER: 

Q. What did you do thereafter in relation to this discrepancy be¬ 
tween the accountant's inventory figure and your judgment? A. I called 
29 up the accountant and told him that, according to his statement I 

can't understand, it is impossible to be that much stock in there and whe¬ 
ther there was a mistake or anything and we were talking about it and I 
said I am ready to take stock to verify that I am right There isn’t so 

much stock in there and he suggested to me, from the office, that it being 

* 

so close to our yearly statement—our year ends May 31st — that is when 
our year goes in business for income tax purposes and everything and we 
always take a correct stock for that time, so he suggested to me that I 
should wait a while and take stock in the usual procedure on May 31st 
so we wouldn't have to take the stock again. 

Q. Was stock taken May 31, 1953 ? Did you take an inventory ? 

A. Yes, sir. 

Q. And who took the inventory? A. Mr. Finger man always does. 
He takes the inventory. Of course, we help him mark down and so on, 
whatever is necessary, or move the stock to places where he can take 
proper stock as has been done for years. 
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Q. After you took stock, did you find that you were right or wrong? 
A. After I took stock and the stock was figured out by the accountant, 
that is the time that I find that I was right. 

30 Q. That the stock was short? A. That the stock was short. 

Q. Did you thereafter seek to find out how the stock had gotten out 
of the store? A I think I hit my head against every brick in the walls. 
Mr. Fingerman used to come in looking for me and he would find me in 
the stock room. I tested every brick in the place to figure it out. 

I heard of many instances where people were taking bricks out of 
the wall and how they got to steal a lot of stock in the course of time. 
Being I didn't see no other opening and being I know it is impossible for 
anybody to take that kind of stock out without having an opening, he used 
to find me there and say, Papa, what are you looking for? I said, Mike, 
everything can happen and I told him of instances. I said I can't sleep. 
Something is going on here and it worries me. I want to find where it is 
or we can't go on like that or it will put us in bankruptcy if it shows things 
like that but it never occurred to me that something is coming from the 

top to look for. I didn't see anything there. 

******* 

31 MR. FRIEDLANDER: Just answer the question. 

THE COURT: Confine yourself to answering questions - 
THE WITNESS: AU right, sir. 

BY MR. FRIEDLA NDER: 

Q. Did there come a time when you found out? A. Yes, sir, 
there come a time that I found out, when I come back from my vacation, 
my son-in-law told me and explained what had happened that he saw the 
light. 

Q. He advised you what had happened? A. That is right. 
******* 

32 Q Did you have an opportunity, Mr. Paper, to speak thereafter to 
a representative of the insurance company in relation to your claim? 

A. In relation to my claim? 

Q. Yes. A. Yes, sir. I spoke to Mr. Powdermaker. 
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33 Q. He was associated with Young & Simon, was he? A. Yes, sir. 

Q. Did you submit to him inventory figures and the inventories you 

had taken? A. Yes, sir. It was all submitted to him from the accountant 
and Mr. Klavan, everything that he wanted and everything that he needed. 

Q. Have you ever seen the inventory figures of May, 1953 since 
they were delivered to Mr. Powdermaker? 

THE COURT: i I do not see the relevancy of all this. 

MR. FRIEDLANDER: We were explaining, if Your Honor please, 
the absence of the actual figures of the inventory. 

THE COURT: You caq subpoena them, if you want to. 

MR. FRIEDLANDER: I don't think they can find them, or some¬ 
thing. 

THE COURT: Have you got the inventories? 

MR. STEWART: I have a report of Boker-Dick & Company. 

MR. FRIEDLANDER: No, the physical inventory that was taken, 
the actual marking down. 

THE COURT: Very well. Proceed, Mr. Friedlander. 

BY MR. FRIEDLANDER: 

Q. Will you tell us whether or not you employed the regular accoun- 

34 tant to check the figures and records in order to determine your 
loss? Did you employ Boker-Dick & Company? A. Yes, sir, the same 
accountant. 

Q. Did there come a time when you had occasion to employ another 
accountant? A. Yes, sir, lately. 

Q. What was his name? A. O'Shea. 

Q. Mr. Paper, did you have any employees in May of 1953 and im¬ 
mediately before that besides you and your son-in-law? Were other people 
working in the store? A Yes, sir. 

Q. Who worked in the store? A. Joe Grosso. 

Q. How do you handle the stock that is in this room in the rear? 

Is it locked or unlocked? A. Well, if any stranger is in the store or 
doing any kind of work in the store, we keep that room locked but if it 
is only our people, sometimes we are not so careful or particular because 
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we have to go in there most every 15 minutes or so to bring out more 
stock. 

Q. Do you have any entrance to that warehouse or storage room 
from the rear? A. No, sir. 

Q. Is the only entrance to that storage room through the store? 

A. Through the store. It is practically one building with a big 
hallway leading from one to the other and the room setting off to the side; 
one room here for sodas, groceries and so on and then comes the regular 
storage room for the liquor. 

MR. FRIEDLANDER: I think that is all. 

CROSS EXAMINATION 
BY MR. STEWART: 

Q. What was kept in the storage room that was next to storage room 
where the liquor was kept? A. Well, we keep in there cheaper stuff like 
sometimes 12 percent wine, beer and some groceries that we have more 
than we put on the shelves, empty cases and so on and also a trash room built 
on there. 

Q. And in this room where you keep these combination of things that 
you have just told me about that is next to the liquor storage room, is that 

the room that is beneath this skylight, this hatch? A. No, sir. 

♦ * * * * * * 

Q. What is in the room that is beneath the hatch in the roof? A. 
Storage of the liquor. 

* * * * * * * 

Q. You mentioned about going away on a trip, on a vacation? A. 

Yes, sir. 

Q. You were away when the discovery was made by your son-in-law? 
A. Yes, sir. 

Q. How long were you away after July 26, 1953, before you returned 
to your business? A. After July 26? 

Q. Yes. A. That is when the discovery was, July 26. 

Q. And your son-in-law so testified, the 25th or 26th of July. A. 
Whenever it was, I must have come back maybe a week, maybe later. 
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I didn't count the days. 

Q. How long were you away before the discovery was made? A. 

I was altogether away, let's say, three weeks. I don't know exactly now 
what the day was that I went. 

Q. During this period of time that you were checking 4 in the storage 
area, checking each brick, did you notice that the stock was diminishing 
each day? A. No. I only noticed that it diminished. All I went by was 
my main — everything was setting on the statement and the stock that I 

37 saw that wasn't there. 

Q. You mean that you saw a figure on the accountant's report that 
you received in May that gave a dollar and cents evaluation of the amount 
of liquor that you should have in your store? A. Yes. 

Q. You looked at the amount of liquor that you had there and to you, 
as a businessman, the amount did not match with the dollar and cents 
figure? A. Right, sir. 

Q. As time passed before you went on your vacation, did you get 
a second report from the accountant? A. No, because he told me that 
we should wait until we get the stock and that was going on. We took the 
stock and that was going on. In other words, they were supposed to take 
accurate figures and then let us know. Yes, we got it. We got a report 
back and it showed that I was right. 

Q. You were obtaining a report each month from your accountants, 
Boker-Dick & Company, weren't you? A. Yes, sir. 

Q., And the first report that startled you was the report you got in 
May that covered the period of April, 1953? A. Yes, sir. 

Q. In the month of June, did you receive a report which covered the 

•* 

month of May, 1953? A. Yes, sir. 

38 Q. Was that-ttkewise startling to you on the same basis? A. It 
didn't have to startle me. I say I was right the first time when I thought 
it was short. 

Q. So then, as of some time in June, you had two reports from your 
accountants and you had an actual physical inventory of what was in your 
store and you knew that there was a substantial difference between the 






stock that you had and the stock that you should have, is that correct, sir? 

A. That is right. That shows that the other report that they had at that 
time, I was right. There wasn’t so much stock. It showed the way I 
thought it would. 

Q. Incidentally, in the operation of this business, Mr. Paper, from 
time to time when you would receive reports from your accountants, Boker- 
Dick & Company, you would make suggestions, would you not, that those 
reports should be changed to the extent that certain sales shown as gro¬ 
ceries, should be transferred to liquor or vice versa? A. Well, it 
wasn’t my advice. It was the accountants that worked it out and showed me 
where something was wrong and I said well, it doesn’t make no differmce. 

It still brings up the same profit. Whatever you think. I am not an ac¬ 
countant. You do whatever you want. 

Q. Then with your knowledge, let’s say, instead of on your instruc¬ 
tions, with your knowledge, there would be reflected in your records 
a change of sales from liquor to groceries or from groceries to liquor, 
isn’t that true? A. Yes, sir. 

Q. And do you remember if such a change was made, with your 
knowledge, in October of 1951? A. 1 know it was a few times made, but 
I don’t know the month. I don’t know when. 

MR. FREEDLANDER: We will stipulate with counsel that such a 
change of $1,600 — 

THE COURT: Do not interrupt. You may note an objection. 

BY MR. STEWART: 

Q. In October, 1951, were you in this new building as distinguished 
from the one that you had formerly occupied? A. October, 1951, I 
can’t say definitely. 

Q. You had a burglary loss in October, 1951, did you not, sir? 

A. Yes, sir, if that is the time. We were in the new building then. 

Q. And on that occasion, the business received a recognition ac¬ 
ceptance of a claim by the Globe Indemnity Company in the amount of $750? 
A. Yes, sir. I remember now that happened — 
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40 Q. Mr. Paper, as best you recall, upon the occasion of seeing 

this second report from the accountants, that would be in June of 1953, 
would you say that the evidence then before you showed the loss that you 
sustained to be even more than pictured in the report of May that had first 
called your attention to this situation? A. Yes, sir. * * * 

THE COURT:! Mr. Paper, when you say that you found that the stock 
was short, according to the accountant's statement, in other words, there 
was less than the accountant's statement called for, did you mean that the 
value of the stock on hand was less than the value shown by the accoun¬ 
tant's statement or could you tell what the actual stock was that was mis¬ 
sing? 

THE WITNESS: Sir, it would be impossible for me, just by looking 
at it, to tell exactly the amount that was missing. 

THE COURT:! I am not asking you what the amount was but could 
you tell what was missing, whether it was so many bottles of whiskey, 
so many bottles of wine, and so on? 

THE WITNESS: No, I couldn't tell that but I could tell there was 

41 quite a difference in the stock, according to the way it shows in the 
stockroom and according to what they have got on the statement. 

THE COURT: i I am trying to ascertain whether you mean the dif¬ 
ference was in the number of bottles or cases or the difference was in 
the dollar value. 

THE WITNESS: In the dollar value, sir. 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. How long have you been in the liquor business? A. In the 
liquor business will be ten years, the liquor and groceries. 

Q. Are you able to judge the amount or value of liquor from the 
number of bottles and type of bottles? Are you familiar with prices? 

A. Yes, sir. 

THE COURT: i I do not think that is proper redirect examination. 
There was nothing in the cross examination to call for that. 

BY MR. FRIEDLANDER: 
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Q. May I ask Mr. Paper this, then: Mr. Paper, could you tell 
when you looked at your inventory, the actual inventory in May of 1953, 
whether or not you had, in addition to the loss or lessening of value, 
you had less bottles on hand? Could you tell that? A. If you talk about 

42 the stockroom, you mean cases? 

Q. Cases. A. Of course. 

Q. What did you say? A. Repeat that question again, please. 

THE COURT: I think he has answer ed. The Court asked that ques¬ 
tion and he has answered. If there is something that was not clear, I am 
going to give counsel an opportunity to clarify the answer. 

MR. FRIEDLANDER: I wanted to actually find out if he could tell, 
from looking, whether there were bottles or cases missing. 

THE COURT: The Court asked him the question whether he mea¬ 
sured the shortage by the difference in dollar value or by the difference 
in the actual physical stock on hand and he said dollar values. Nobody 
is questioning his ability to form that opinion. He has not been impeached 
on that. 

* * * * * * * 

43 HARRY S. KLAVAN 

******* 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. State your full name, sir? A. Harry S. Klavan. 

******* 

THE WITNESS: July 27, 1953. I had a call from Mr. Finger man that 
a loss had occurred and I immediately called the office of Young & Simon, 
Mr. Powdermaker, and informed them about this. 

BY MR. FRIEDLANDER: 

Q. And that was the 27th of July, 1953? A. I believe it was. 

******* 

MR. FRIEDLANDER: We are now ready to call the accountants, 
if Your Honor please. 

THE COURT: Very well, you may proceed. 
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44 MR. STEWART: They are the ones who are conferring now. 

* * * * * * ♦ 

MR. STEWART: Your Honor is permitting me, out of turn, and 
without prejudice to my right to — 

THE COURT: Yes. You may, in the interest of saying time, call 
your witnesses out of turn reserving your right to make the usual motions, 
without waiving them. 

******* 

JAMES A. STEWART, JR. 

******* 

DIRECT EXAMINATION 
BY MR. STEWART: 

Q. Would you state your full name? A. James A. Stewart, Jr. 

Q. To your knowledge, are you and I related in anywise, Officer? 

A. No, sir. 

Q. You are attached to the Metropolitan Police Department? A. 

Yes. 

45 Q. And in what branch? A. Statistical Bureau, sir. 

Q. Have you, in response to a subpoena, produced here in court 
the records of the Metropolitan Police Department relating to any re¬ 
port of burglaries on premises 213 Tenth Street, Southwest, in the year 
1953? A. Yes, sir. 

******* 

Q. Do you have more than a single report, sir? A. Yes, sir. 

Q. Could you indicate for us the first report, the date of it? 

A. The date of the first report is July 26, 1953. 

Q. And could you indicate the date of a second report? A. Yes, 
August 18, 1953. 

******* 

46 THE COURT: If you wish, you may read them to the jury. 

MR. STEWART: I would like to, Your Honor. 

* * * * * * . * 

48 THE COURT: Both of you rest subject to the report of the accountants 
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and they are not ready to report yet? 

MR. STEWART: That is right, Your Honor. 

******* 

51 Washington, D.C. 

May 7, 1956 

******* 

53 DAVID BOKER 

******* 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Will you state your full name, sir? A. David Boker, B-o-k-e-r. 

Q. You are a certified public accountant? A* Yes, lam. 

******* 

Q. Have you kept the books and records and audited the same for 
the plaintiff, Carl 1 s Market, for some time? A. Yes, sir. 

Q. For how long? A. For about six years. 

Q. And what method do you use in the keeping of these records? 

54 A. The ordinary recognized method for this type of operation. 

Q. What is that, sir? 

******* 

THE WITNESS: * * * We have the client work up certain informa¬ 
tion sheets daily and we transcribe the same on journals, posted to the 
ledger and finish it off with statements. 

BY MR. FRIEDLANDER: 

Q. So fZT as inventory is concerned, how is that kept? A. The 
inventory is taken physically by the clients at least once a year, at the end 
of their fiscal year which is May 30 and, during the interim period for 
monthly statements, we estimate it on a gross profit percentage. 

Q. Is that method reasonably accurate? A. Yes, sir. Gross 
profit does not vary much from year to year and when we find it does, we 
adjust it accordingly. 

Q. What figure did you use as your percentage in order to get your 
monthly inventory? A. Usually the experience of the prior year. 


THE COUBT: The question is what percentage did you use. 

BY ME. FRIEDLANDER: 

Q. For 1953. A. 1953? 

55 Q. The fiscal year ending May, 1953. A. For the fiscal year end¬ 
ing May, 1953, we had to revise our usual gross profit percentages be¬ 
cause — 

THE COURT: Will you answer the question asked you? 

THE WITNESS: We used a number of different gross profit per¬ 
centages, Your Honor, because the gross profit experience of the prior 
year showed up as being incorrect. Therefore, we had to make an al¬ 
lowance and adjustments of the gross profit percentage for that year. 

BY MR. FRIEDLANDER: 

Q. When you say incorrect, you mean it differed with something, 
the monthly inventory computed different from the actual inventory, is 
that what you mean? A. The gross profit percentage gives you your 
gross profit and you use that to work back to your estimated closingin- 
ventories and the closing inventories for that year did not show up in the 
amount that we knew them to be. Therefore, we had to adjust the gross 
profit accordingly. 

Q. What was the difference between the estimated or computed 
inventory and the actual physical inventory which I think was taken on 
May 31, 1953? A: We used a different percentage for one part of 
the year than we did for the other on the monthly basis. The experience 
here that I have worked out for this store has been a combined gross of 

56 slightly over 18 percent. However, in this year in question, the 
combined gross was only 15.2 percent. Therefore, we had to make the 
necessary adjustments. 

Q. The question, Mr. Boker, was your estimated inventory as of 
the end of May, 1953. Was that within reasonable proximity to the actual 
physical inventory of May 31, 1953? A. No. We have been using 18.2— 

THE COURT: Your answer is no. That answers the question. 

BY MR. FRIEDLANDER: 

Q. What was the difference on your combined gross percentage 


figure and the actual physical inventory? Can you give us the difference 
in it? A. The difference between what we have worked out on our gross 
experience and the actual inventory for the combined was about $7,800. 

Q. Did there come a time when you heard from Mr. Paper in 
reference to the inventory prior — 

THE COURT: Just a moment. I am not quite clear what that $7,800 
represents. Would you mind repeating your explanation? 

THE WITNESS: Yes, Your Honor, i The prior years 1 experience was 
18.2 or thereabouts and we had — 

57 THE COURT: 18.2 for what? 

THE WITNESS: 18.2 percent of the sales for the period. 

THE COURT: 18. 2 is what? 

THE WITNESS: 18.2 percent of the sales means that for every dol¬ 
lars worth of sales you make, the profit should be 18.2 or the cost should 
be 81.8 cents. 

THE COURT: What does the $7,800 represent? 

THE WITNESS: Instead of the profit per dollar, 18.2 cents, it was 
only 15.2 cents. 

THE COURT: And the $7,800, do I: infer, represents the difference 
between the 18.2 percent of profit and 15 percent profit, is that it? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Does that mean, then, that the gross profit for the 
second period went down from 18.2 to 15 percent? 

THE WITNESS: Yes, Your Honor. 

BY MR. FRIEDLANDER: 

Q. Can you, accounting-wise, attribute that to any particular item? 
A. No. I have worked it out on the liquor only and the liquor only shows 
a drop in gross profits of about $3,200 so the balance must be in the food 
or, as I have figured it out, sometimes the sales of liquor run up as 
the food sales. On that basis, I have determined that it would not be 

58 accurate to determine exactly how much loss there might have been 
in liquor only so I have used the combined gross profit for the liquor 
and the groceries together. 


BY MR. FRIEDLANDER: 

Q. In order that I make myself clear to you, Mr. Boker, may I 

* 

approach it this way? Did there come a time when you heard from Mr. 
Paper in reference to the inventory figure you had submitted as of the 
end of April, 1953? Just answer that yes or no. A. Yes. 

Q. And, as a result of hearing from him, did you compute and 
compare the inventory with the actual inventory taken in May of 1953? 

A. The May, '53 inventory was compared with what our gross profits 
percentage showed it to be. 

Q. What was the computed inventory that you should have had or that 
you found under this method for the end of May, 1953? A. The com¬ 
puted inventory — 

THE COURT: As of what date? 

MR. FRIEDLANDER: May 31, 1953. 

THE WITNESS: The computed inventory was $26,049.72. 
******* 

59 BY MR. FRIEDLANDER: 

Q. What was the actual physical inventory? A. I am sorry, sir. 
That was the actual physical inventory. I misunderstood your question. 

The computed inventory, which was the other figure, was $33,882.59 

based on the prior year's experience. 

* * * * * * * 

THE WITNESS: $33, 882. 59 was the figure based on the 18.2 per¬ 
cent. 

******* 

BY THE COURT: 

Q. The $33,000 represent, as I understand it — if my understand¬ 
ing is wrong, I want to be corrected — sort of a theoretical figure which 
you think the inventory should have been if the 18 percent profit had been 
maintained, is that it? A. Yes, Your Honor. 

Q. Suppose, as a result of changing prices or changing volume of 
business, the percentage of profit had gone down? That is possible, too, 

60 is it not? AJ Yes, sir, it is possible but the sales for the period 


prior and subsequent to this time were at a fairly constant volume and 
the profit percentages from year to year did not vary enough to warrant an 

ordinary business decrease in the gross of 3 percent. 

******* 

BY MR: FRIEDLANDER: 

Q. You have, in making these computations, followed a standard 
accounting practice, is that right? 

THE COURT: I assume he has. He is a certified public accountant. 
Lets get to the point. 

BY MR. FRIEDLANDER: 

Q. Were these books kept in the regular normal way? 

THE COURT: Answer yes or no. 

THE WITNESS: Yes, sir. 

BY MR. FRIEDLANDER: 

Q. From the records available, can you form an opinion as to when 
the loss of inventory began to occur? Can you answer that yes or no? 

A. It is hard for me to answer that yes or no, sir, because I can put it 
down to a period of 14 months but I cannot just say yes, or no. 

Q. Taking up that question, what 14 months were involved in this 
accounting period we have been discussing?- A. June 1, 1952 through 
61 July 31, 1953. 

THE COURT: Just a moment. I understood that these figures that 
you have given us were as of May 31, 1953, were they not? 

THE WITNESS: Yes, Your Honor. That is the end of their fiscal 

year. 

THE COURT: But I understand with these figures as of May 31, 1953. 
THE WITNESS: Yes. 

THE COURT: Why do you bring in July in your last answer? 

THE WITNESS: In July, they noticed the breakdown and most of my 
computations have extended through July. 

THE COURT: We will proceed. 

THE WITNESS: Although I gave you the figure as of May 31, 1953. 

BY MR. FRIEDLANDER: 


Q. Did you have occasion to talk to an auditor from the defendant 
insurance company in reference to those figures? A. Yes, I did. 

Q. And I understand that a certain report was made by him con¬ 
cerning your report? A. Yes, sir. 

Q. At any time during any conversation with the auditor for the in¬ 
surance company, did he ever question the accounting method of gross 

62 profit? 

THE COURT: This is a matter of defense, Mr. Friedlander. 

MR. FRIEDLANDER: All right. No other questions. 

******* 

63 NATHAN H. OLSHAM 

******* 

DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Will you state your full name, sir? A. Nathan H. Olsham. 

******* 

Q. You area certified public accountant? A. Yes, sir. 

Q. And as the result of certain conferences that you had, did you 
examine the books and records of Carl f s, or the figures from those rec¬ 
ords? A. Yes, sir. 

Q. And did you, as the result of that, prepare a report on an inven¬ 
tory shortage? A. Yes, sir. 

Q. Was that report in writing? A. Yes, sir. 

MR. FRIEDLANDER: We offer in evidence the report. 

THE COURT: Have you seen it? 

MR. STEWART: I have seen it, yes. 

THE COURT: It may be admitted. 

******* 

64 BY MR. FRIEDLANDER: 

Q. Mr. Olsham, can you tell the Court, as briefly as you can but 
being clear, whether, from your examination of these papers and so forth 
you reached any conclusion as to any loss which may have occurred during 
the period ending July of 1953 in Carl’s Market? A. Yes, sir, I have 
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reached a conclusion. 

Q. Will you tell us, please, the conclusion you reached? A. On 
page 5 of my report, I have written a conclusion. TT By using the combined 
operation, we limit errors of allocation" — 

THE COURT: It is not necessary for the witness to read that. It is 
before the Court. It is in evidence. 

BY MR. FRIEDLANDER: 

Q. Can you give us the figures for the record as to your computa¬ 
tions? A. For the 14 months' period, there is a shortage based on the 
combined gross profit percentage of 18.226 percent in the amount of 
$8,313.63. 

Q. And can you divide that shortage into periods ending the fiscal 
year May 31, 1953, the period that ended there and the two additional 
months? A. For the fiscal year period ending May 31, 1953, the period 
65. that ended there and the two additional months? A. For the fiscal 

year period ending May 31, 195§, based oh the combined gross profit 

.*• 

percentage of 18.226 percent for the fiscal year ending May 31, 1953, 
the inventory loss is as follows: 

For the 12 months period ending May 31, 1953, the estimated 
shortage is $7, 822.45. 

For the 14 months period ending July 31, 1953, the estimated 
shortage is — 

THE COURT: Where are you reading that from? 

THE WITNESS: Page 3, the middle of the page under "Summary 
of Schedule A". 

THE COURT: I do not think it is necessary for the witness to read 
the report. The report is in evidence. 

MR. FRIEDLANDER: You may examine. 

THE COURT: I suggest you reserve your cross examination. 

MR. STEWART: I will follow Your Honor's suggestion. 

THE COURT: The Court will ask the witness one question. Am 
I right in inferring that this so-called shortage is a shortage in values? 
There is no showing what specific goods, if any, were missing, is there? 
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THE WITNESS: You are correct. It is the shortage based on a gross 
profit percentage calculation. 

MR. FRIEDLANDER: That is the plaintiff's case. 

* * * * * * * 

MR. STEWART: I would like to move for a directed verdict at this 
time. Your Honor, under the language of the policy. There has been no 
showing here of entry with visible signs of force and violence on the ex¬ 
terior of the premises. 

******* 

67 THE COURT: I really am perplexed by another question. 

MR. STEWART: I assume that there is this further basis, Your 
Honor. There is no explanation here. There is a contention made here 
of a burglary on a given date. There is no showing of a loss. 

THE COURT: Precisely. There is no showing of what goods were 
missing. 

****** * 

THE COURT: I am going to direct a verdict for the defendant. I 
will, explain my ruling in open court in the hearing of the jury. 

(In open court) 

THE COURT: This is an action on a burglary insurance policy. 

The pertinent portion of the policy provides for an undertaking, on the part 

68 of the insurance carrier, to indemnify the insured - 

"for all loss of merchandise, furniture, fixtures and equip¬ 
ment occasioned by burglary which shall mean the felonious ab¬ 
straction of such property from within the premises by any person 
or persons making felonious entry therein by actual force and vio¬ 
lence when the premises are not open for business on which there 
shall be visible marks made upon the exterior of the premises, 
made by such instruments, tools, explosives, electricity or chemicals 
In order to establish a cause of action, the plaintiff must prove two 
matters. First is the occurrence of a burglary as defined by the policy. 
Included in such proof must be visible marks upon the exterior of the 
premises by tools, explosives, electricity or chemicals. 




The second requirement is a showing of what goods were stolen as 
a result of the burglary. 

On the first aspect of the case, the only evidence of a burglary is 
that, on a certain Sunday, one of the plaintiffs found that a cover of a 
manhole in the roof was open. There was no showing how long it had 
been open and there was no evidence that there were any visible marks 
upon either the roof or the cover by tools, explosives, electricity or 
chemicals. 

69 The Court doitots, therefore, whether this first requirement has 
been complied with. But, even if the circumstances shown are sufficient 
evidence to predicate a finding that a burglary had taken place, what is 
more important the Court is of the opinion that the second requirement 
has not been met. 

There is no proof whatever in this case that any goods were taken 
as the result of a burglary, if a burglary had occurred. The only thing 
that the plaintiff, who discovered the open cover on the manhole, found 
in the premises that indicated something was wrong were three broken 
bottles of whiskey. 

The only proof of loss submitted here is based upon a comparison 
of inventories and the proof amounts to the following. Assuming that the 
same percentage of gross profit was applicable during the year in which 
the alleged burglary had taken place as the percentage that had been pre¬ 
viously applied, the inventory on hand should have amounted to something 
about $8,300 more than it actually aggregated. 

But the shortage in the inventory might have been caused as a re¬ 
sult of any number of things. It may have been due to reduced profits in 
the operation of the business or some other factor. Moreover, there is 
no showing at what time the shortage occurred. It may have occurred 
gradually during the entire year because the comparison of figures repre- 

70 sents figures taken a year apart. 

There is no indication that any shortage was caused by any particular 
burglary as alleged and, finally, there is no showing what goods were mis¬ 
sing, what merchandise was lacking or had been removed. The shortages 
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are based on a computation of values entirely. 

The plaintiff relies on the case of the Aetna Casualty & Surety Com¬ 
pany versus Reliable Auto Tire Company, 58 Fed. (2d) page 100, a deci¬ 
sion of the Eighth Circuit. 

The Court is of the opinion that this case does not support the plain¬ 
tiffs* claim. That case involved a retail store engaged in the business 
of selling automobile tires. There was some evidence that, on a parti¬ 
cular night, the iron grating between the m ezzanine and the main floor 
of the building was closed and locked. Later, it was found that the place 
had been opened and that the hasp and lock on an outside door was broken 
and lying in the alley. In other words, there was some proof of entry on 
a particular night. Then it was found that a considerable quantity of tires 
had been recently removed. 

There was no proof here of the removal of any specific goods at any 
particular time. In fact, there was no proof here whatever of the removal 
of any specific goods at any time. 

71 The Court is of the opinion that the plaintiffs have not established 
a cause of action and the evidence does not warrant a submission of the 
case to the jury. 

The Court will direct a verdict in favor of the defendant. 

* * * * * * * 












